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TELECOMMUNICATIONS POLE ATTACHMENT
LICENSE AGREEMENT

BETWEEN

DUKE ENERGY PROGRESS, LLC DBA DUKE ENERGY

DATED

[Effective Date]

DEP000198
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TKLjf.COMM |JÃIC/lhTI Nsh
POI'K ATh ACHM;FhNT

X.(CENSE AGRERMFPR

This TELECOMMUNICATIONS POLEATTACHMENI'LICENSE AGREEMENT
("Agreemengis made and entered into thh+f dayaf 20@('EtfectiVh Date'')

by and between Duke Energy Piogress, LLC DBA Duke Energy (uLI oi"); and
("Licensee"), Licensor and Ljcensee mpy be referred to hereaiter

indiyldusily as a '*Party*'nd collectively as the "Parties." The 'attached Terms artd Conditions and atl
associated Exhibits me incorporated herein shd made apart ofthis Agreement by this reference,~ The purpose of this Agreement is to establish terms and conditions for Licensee to
install dnd maintain Attachments (except for WireleSs Altschntents) in accordance with this Agresmcht
on Licensor's electric Distribution Poles'and Drop/LiftPoies within Licensor's Service Ares
For the spic snd limited purpose at providing tel ecarnmunications services; either standing slane or in
ccdjuncttcn with ether communications su/vices,

THIS AGREEMENT APPLIES ONLY TO DISTRIEUTION POLES, ANO KODES NOT
PERM(f ACCESS TO OR AFFIXING OF ATTACHMENTS TO TRANSMISSION TOWERS,
STRUCTURES QR OTHER TRANSMISSION FACIL'ITIES OR AihlY OTHER PROPERTY OR
FACILITIES OF LICEhiSORh~ah hh h irt th hhh Av h' hh)Y h R h hhh 'h
(ifnot terminated pursuant ta the terms ofthis Agreement sooner) ("Initial Terin )h and thereafterahsl I

autonlsticslly be reneIved from year to year ("Renewal Periods), unless terminated by either Pirty by
giving writteq notice of tts intention to terminate at lese sixty (60)'days prior to the end of the Initial
tyurm arahty Renewal Periad.'pod ternunation'ofthis Agtesment, Licensee's Attachmente shall be
removed in uccordthnce with Section I 7.

~hhA~ I

Pole Attachment L'icense Fee.

Safety Violation Fse.

Unauthorized Attachment Fee.

$ 7.24 per,Attachment per year

S50.00 pur Attachrnhnt.

$70.00 pcr Unauthorized Attachment

~ As used in this Schedule ofpeer, Adachuheut thus the same hnesniug as that appearing in the Tense aud Conditions,
Definitiunx, atpares/apih 1.2,
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Notices. The mailing addresses and, telephone numbers, and electronic addresses ofthe Parties are
as follows:

Licensor: Licensee:

Duke Energy Progress
410 5 Wilmington gt

Raleigh, NC 27601

Telephone:
E-Mail:

@duke-energy.com

DEP000200



AC
C
EPTED

FO
R
PR

O
C
ESSIN

G
-2020

N
ovem

ber20
8:41

AM
-SC

PSC
-N

D
-2020-30-EC

-Page
5
of82

PUBLIC VERSION

IN WITNESS WHEREOF, the Parties, each in consideration of the mutual covenants contained herein,
and for other good and valuable consideration, intending to be legally bound, have caused this Agreement
to be executed by their duly authorized representatives as of the Effective Date first above-written;
provided, however, that this Agreement shall not become effective as to either Party until executed by
both Parties.

LICENSOR LICENSEE

Title: GM Operational Services

Print Name: Brian T. Liggett

By:

Title:

(Signature)

Date:
Print Name:

Jan 4, 20tg

DEP000201
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TERMS AND CONQITIONS

I. DEFINITIONS

The following degnidons shaH apply to this Agreement. Capitalized terms not defined herein shall have
the meaning otherwise set forth in die Agreement.

~ll RLihtlpJI. ln I icensor's discretion, either the Pole Attachment Request Form attached hereto as
Exhibit A, or the Pole Attachment application spreadsheet used es pert of the Joint Use Request (JUR)
electronic notification system. An Application must be completed by Licensee and approved by Licensor
in writing in order for Licensee to attach to or make use of any of Licensor's Poles under this Agreement.
Licensor may revise either Application from time to time in its sole discretion.

1.2 Attached Pole. A Pole owned or maintained by Licensor that contains at least one Attachment by
Licensee.

~II~hgfll. Attachmentshafl mean: (a) any contact on a pole to accommodate a single messengersuand
(support wire) system, with or without communication cable(s) lashed to it (any additional contact(s) required
for additional messenger strand systems shall be considemd as separate Attachments); (b) any service drop
alfixed to a pole with a j-hook or other siinilar hardware (except that (i) multiple service drops attached to a
single lifl (dmp) pole snd positioned in close proximity to one another shall be considered as one Attachment
for billing purposes, and (ii) a service drop aflixed to a pole within six inches (6") above or below s through
bolt shall not count as an additional Attachment for billing purposes); and (c) any other appurtenance aflixed
to a pole not herein defined, with the exception of guy and ground wires.

~1.4 Ilier'gll, Licensor's grant of nonexclusive authority to Licensee to affix its Attachments to
Licensor's Poles in accordance with the terms ofthis Agreement.

1.5 Authorize Attachme t. An Atrachment for which Authorization has been obtained.

1.6 Bi~incL(ygy, AH days except Saturday, Sunday and official fy recognized 1 ederal legal holidays.

L7 Ca
' 'ny clearing or rewlearing of new or existing rights-of-way or easements

recorded as a capital expenditure by Licensor in accordance with the classification ofaccounts as mquired
by the Federal Energy Regulatory Coinmission or the state utility cornmissiom

1.8 Control. With respect to any entity, the possession, directly or indirectly, of the power tn direct or
cause the direction oF management snd policy, whether through the ownership oF voting securities,
partnership interests, by contract or otherwise.

ih Dh h. Vh 'ihh Phlh: i'iil''I She h flh h hhhh hhhhi hhi
Agreement, (ii) makes any representation or warranty in this Agreement that is untrue or incorrect, (iii) files
a bankruptcy petition in any bankruptcy court proceeding, or (iv) admits in writing its inability tc pay its
debts when due or its intention not to comply with any requirement of this Agreement.

I A pole owned by Licensor and bearing electric lines that have a voltage mting no
higher than kV but not including any pole, post or standard used exclusively for street or outdoor lighting.

DEP000206
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1 I I ~Dr /LiigIg. An ancillary pole owned by Licensor and necessary to provide clearance or to extend
service from a Distribution Pole (or from Licensee's facilities attached to a Distribution Pole) to an
individual customer(s).

.12 Licensee'rvice Area. The area within the state authorized in this Agreement in which Licensee
does or plans to provide its Services.

1.13 Licensor Practices. Licensor's rules and practices for Attachments as set forth in Exhibit D attached
hereto.

1.14 Make Read Costs. All costs necessary for Licensor to perform the Make Ready Work snd prepare
its Poles for Licensee's Attachments, including but not limited to the costs of materials and equipment,
fully loaded direct and indirect labor, engineering, supervision, and overhead. Engineering includes design,
pole loading studies, proper conductor spacing and bonding, calculations to determine proper ground
clearances and pole down guy and anchor strength requirements for horizontal and transverse loading, and
compliance with all applicable requirements in Section 3 4 hereto. Also included are the costs of installing
or changing out primary poles, secondary poles and Drop/LiII Poles, including the cost of Capital Tree
Trimming associated with the Make Ready Work required hereunder, installation and/or removal of guys,
anchors, stub poles. materials and equipment, temporary construction and ag other construction in
accordance with the technical mquirements and specifications of Section 3.4.

I d The estimate prepared by Licensor for all Make Ready Work that may be
required by Licensor to sccoinmodate Licensor's Poles for attachment by Licensee.

1.16 ake Read Work. All work required by Licensor to prepare Licensor's Poles for attachment by
Licensee, except for any necessary rearrangement of third party facilities.

~rot~in . The practice whereby an entity, whether the Licensee or a third party, physically ties
or otherwise connects or attaches new wiring or facilities to wiring or to support strands or hardware that
already has been affixed to a Pole.

~1.18 Pol . Any Distribution Pole or Drop/Lilt Pole, which does not include any post, pole or standard
used primarily for lighting.

1 1 Pole Anachment Licen e Fe . 33ie annual amount per Attachment that Licensee must pay to
Licensor pursuant to this Agreement in order to affix each Attachment to Licensor's Poles.

1.2 ui d t i i n . All legally required authorizations that Licensee must obtain from federal,
state, county or municipal authorities, public or private landowaers, or other third parties to install, erect,
operate or maintain its Attachments, and to pmvide the Services, including all required franchises,
consents, easements, rights-of-way, and certificates of convenience snd necessity.

Any Attachment that fails to comply with the technical requireinents and
specifications listed in Section 3.4.

A cash deposit or irrevocable letter ofcredit to be used by Licensee to guarantee
Licensee's payinent in full of all Attachment Fees and other amounts payable to Licensor under this
Agreeroent, including potential costs incurred by Licensor to remove Licensee's Attachments. The
Security Instrument shall be in an amount to be determined and in the form shown in accordance with
Exhibit C attached hereto, as the same may be modified from time to time by Licensor in its sole discretion.

DEP000207
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+~~rv'„The telecommunications services end other communications services provided by
Licensee.

~1. 4 Dg, The period during which this Agreement remains in effect.

ment. Any affixation of eny Licensee facility of any nature to any property of
Licensor wherever located, including Poles, and Licensee-owned facilities overlashed or attached to the
attachinents of any other attaching entity that hes not been authorized by Licensor as required by this
Agreement or any predecessor agreement.

L26 Unauthorized Attachment Fee. The fee to be paid by Licensee for each Unauthorized Attachment,

2. LICENSOR OBLIGATIONS

2 I Dili nce and Good Faith Licensor shall in good faith diligently pursue all reasonable measures to
accommodate Licensee's Authorized Attachments. Notwithstanding the foregoing, Licensor specifically
reserves the right in its sole judgment„ to deny access to any Distribution pole, facility, property, conduit or
right of way where there is or mey be insufficient capacity, and for reasons of safety, reliability end
generally applicable engineering purposes. Licensor reserves the right to deny access to any Transmission
Pole for any reason, or no reason at all.

".2 Nitro~is sidle~ Provided that Licensee is perforining in accordance with ell terms and conditions of
this Agreement, Licensor shall not intentioneHy disturb Licensee's Authorized Attachments, except as such
disturbance may be necessary in e safety, emergency or natural disaster situation, as determined in
Licensor's sole judgment. Licensor shall make commercially reasonable etforts to notify Licensee prior to
any planned or intentional disturbance of Licensee's facilities.

2 Maintenance fA ched Poles At its expense, Licensorshsll maintsinthe Attached Poles end replace,
reinforce or repair such poles as necessary, in Licensor's sole judgment.

3. LICENSEE OBLIGATIONS

3.1 Use of Attachments. Licensee shall use each of the Attachments solely to provide telecommunications
services, either standing alone or in conjunction with other communication services, and not for any other
purpose. This Agreement does not authorize Licensee to make Wireless Attachments or to make or use en
Attachment or Licensor's Poles, rights of way, property or facilities for any wireless device or equipment
including: any transmitter, receiver, antenna, camera, optical emitter or sensor or listening device. Except
as expressly provided in this Agreement, Licensee shall not acquire attachment rights for or an behaif of
any third party. Licensee shall not authorize any third party to affix any cables, strand, wires, or other
facilities, or antennas, transmitters, receivers and/or associated equipment on the Poles. Licensee shall not
allow any third party to lease, Overlash, or otherwise use any Attachments or Poles that Licensee itself is
not using to provide the Services.

3.2 Licensee's Se ice Area. Licensee agrees to maintain accurate, up-to4ate location maps end records
ofall its Attachments on Licensor's Poles. Licensor shall have the right to inspect, and upon request, obtain
u copy of said location maps and records at any time during the regular business hours with reasonable
notice.

ie

DEP000208
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ce with A licable Rul Licensee sltaII comply with all federal, state, and local rules,
regulations and ordinances and all technical rules and specifications applicable to Licensee's atftxation of
Attachments to Licensor's Poles, including any local soning restrictions.

3 4 Technical Re ui nd S cifications

(a) At its own expense, Licensee shall erect, install, maintain, and relocate when necessary
the Attachments in a workmanlike manner that is not unsightly aad is in safe condition
and good repair, all as determined by Licensor, in accordance with all applicable technical
requirements and specifications, including, but not limited to:

requirements and specifications ofthe National Electrical Safety Code ("NESC"),
the National Electrical Code ("NEC"), the federal Occupational Safety and Health
Act ("Federal OSHA"), the applicable state Occupational Safety and Health Act
("State OSHA"), and the applicable state Department ofTransportation ("DOT"'),
and to the extent such requirements or specifications may conllict, then the most
stringent of the NESC, NEC, Federal OSHA, State OSHA or DOT requirements
and specifications;
any amendments or revisions of, or successor(s) to, the requirements and
specifications of the NESC, NEC, Federal OS HA, State OSHA and DOT;
Exhibit D including current requirements of Licensor. and as may be amended
or revised. Drawings 10 02-01, 10 02-03, 10.07-03, J0.07-05, 10.07-07, 10 07-

J1 and 10.07 15 are incorporated herein, and unless otherwise specified by
Licensor, describe minimum construction requirements for Attachments.

(iv)
(v)

(vi)
(vii)

any safety precautions specified by Licensor;
any current or future rules or orders of any federal, state or local authority having
jurisdiction,
Telcordia's Blue Book Manual of Construction Procedures; and
any requirements that applicable properly owners may prescribe.

(b) Licensee shall bring into conformity as soon as practical following notice by Licensor,
and no later than any reasonable date set by Licensor, any existing Authorized
Anachments of Licensee that do not conform to the technical requirements and
specifications listed in this section. In the event that Licensee fails to comply with this
requireinent, Licensor in its sole discretion may elect to bring such Attachments into
compliance and Licensee shall promptly reimburse Licensor for all costs related thereto,
plus an additional 50% of such costs. Failure by Licensor to inspect or determine
Licensee's conformance to the technical requirements and specitications listed in this
section or to take action on its own to bring such Attachments into compliance shall not
cause Licensor to be liable for any loss or injury resulting from such failure of
conformance and shall not relieve Licensee of its obligations of indemnification
hereunder.

(c) The Licensor Practices may be ainended, with a copy ofsuch amendments being provided
to Licensee, from time to time by Licensor as necessary in its sole discretion to promote
the safe and efficient operation of its electric distribution system, including Poles, without
resort to the provisions of Section I9 (Ivlodifications), and Licensee agrees to be bound
by any such amendment. In the event that Licensor amends the Licensor Practices set
forth in Exhibit D, Licensee shall make all required modifications within thirty (30) days

DEP000209
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after receipt of notice thereof from Licensor or within such other period of time that
Licensor may specify.

Licensee expmssly assumes responsibility for determining the condition of all
Poles to be accessed or climbed by its employees, agents, contractors or subcontractors or upon which
Licensee's attachments are to be affixed, and shalt notify Licensor within five (5) days of any dangerous
conditions determined to be existing on any such Poles. Licensee assumes all risks related to the
construction, operation and maintenance of its Attachments, including exposure to any radiofrequency or
electromagnetic fields.

3.6 Safei Precaution . Licensee shall take all steps necessary to protect persons and property against
injury or damage that may result from the presence, installation, use, inaintenance or operation of
Licensee's Attachments, and to avoid interference to other attaching entities and Licensor's safe, reliable
and efficient operation of its electric distribution system. Should any such injuiy, damage or interference
occur despite such steps, Licensee shall promptly notify Licensor within twenty-four (24) hours of such
injury, damage or interference. At Licensor's option, Licensee shall either: (i) mpair such damage and/or
resolve such interference within the time specified by Licensor or (ii) compensate Licensor for the cost of
repairing any such damage and/or resolving such interference. Licensee also shall indemnify Licensor for
such injuiy, damage or interference as provided in Section I 2.1.

3 7 uali ications f pjttyees A~entsgg(I~IGLqtttfg, Licensee shall ensure that all employees, agents
and contractors ofLicensee used to install, maintain or operate the Attachments have received el I required
training with respect to work on Poles with energized electric systems and wired and wireless
communications systems. Such training shall include, but not be limited to, electrical and radiofrequency
emissions safety and fall protection. Licensee shall produce proof of such training upon request by
Licensor.

'fi tio Ma ers.

(a) L,iceasee shall place and maintain permanent identification markers on each of its
Attachments prior to aflixing it to Licensor's Poles. All identification markers must be
located at or near the point where such Attachments are affixed to each Pole, and must:

(i)
(ii)
(iii)
(iv)

(v)

(vi)

be non-conductive;
be ofa distinctive and uniform design, approved in advance by Licensor
not be mounted directly to the pole;
provide Licensee contact information that includes a phone number that Licensee
monitors 24 bourn per day, seven days per week;
be legible, clearly visible and recognizable by color or other distinction from the
ground; and
show Licensee's name or insignia while making clear that Licensee is not the
owner of the pole.

Licensor reserves the right to specify the type, color and nature of such identification
markers to comport with a local or regional plan for identifying attaching entities,

(b) Licensee shall be responsible for periodically inspecting its Atiachments to ensure they
have permanent identification markers. Should Licensor encounter any of Licensee's
Attachments without permanent identification markers, Licensor may notify Licensee
provided that Licensor can otherwise identify the Attachments as belonging to Licensee.
Licensee shall have thirty (30) days from the date of notice to place such permanent

l2
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identification markers on those Attachments. In the event that Licensee fails to comply
with this requirement, Licensor in its sole discretion may elect to bring such Attachments
into coinpliance and Licensee shall promptly reimburse Licensor for all costs related
thereto, plus an additional 50%.

3 9 Notification of tt ts. When requested by Licensor, Licensee shag provide Licensor with the
precise location, routes, and total number of Licensee's Attachments.

4. MUTUAL OBLIGATIONS

4.1 Prevention of Dame e. Each Party shall take all reasonable precautions to avoid damaging the facilities
of the other.

4 2 as men Acc to Poles Each Party shall be responsible for obtaining its own rigltts-of-way and
easeinents. LICENSOR DOES NOT REPRESENT OR WARRANT THAT ANY OF ITS RIGHTSNF-
WA Y, EASEMENTS, ENCROACHMENTS, OTHER PROPERTY RIGHTS, OR PERMISSIVE USE OR
ACCESS ENTITLE LICENSEE TO: (I) ACCESS THE PROPERTY UNDERLYING LICENSOR'S
POLES; 01) INSTALL. OPERATE OR MAINTAIN LICENSEE'S FACILITIES OR ATTACHMENTS;
OR (lll) PROVIDE LICENSEE'S SERVICES. This Agreement does not license or assign the use of any
Licensor real propeny rights to Licensee, including but not limited to easeinents and rights-of-way.
Licensor shall not be liable should Licensee at any time be prevented froin placing or maintaining its
Attachments on Licensor's Poles because Licenses failed to obtain appropriate rights-of-way or easements.
Consistent with Section 11,2, Licensor may require Licensee to demonstrate that it has secured its own
rights-of-way or easements prior to authorizing any Attachments. If such a requirement is imposed, the
time for Licensor to respond to Licensee's Application shall be tolled pending Licensee's response. If
otherwise consistent with the terms and conditions of this Agreement, Licensor shall permit Licensee to
access Licensor's Poles, to the extent it may lawfully do so. Further, Licensee's use of Licensor's Poles
aud its overhead or other easements is contingent on, and may be prevented or otherwise constrained by,
the extent to which such use is permissible under applicable contracts and instruments between Licensor
aud other entities, and under federal, state aad local laws and regulations.

5. ESTABLISHING ATTACHMENT TO POLES

5 I Pole Att hment lication Before Licensee may affix any Attachments to or make use of any of
Licensor's Poles under this Agreement, Licensee shall; (a) submit to Ldcensor an Application requesting
Licensor's permission to attach to or make use of each such pole; (b) receive written approval (rom
Licensor authorizing the Attachment(s) to or use ofeach such pole; (c) pay the Make Ready Costs specified
in this Section 5; and (d) (e) coinply with all procedures sei forth in this Section 5. An Application is
required anytime Licensee seeks to add new Attachments, or expand or otherwise modify existing
Attachments. A maximum of40 I.icensor's poles identified for proposed attachment per application. No
more than 300 poles shalt be submitted in any calendar month. Any Attachment for which Licensee has
not complied with these pmcedures shall be deemed an Unauthorized Attachment. I icensee shall nct
acquire attachment rights for or on behalf of any AfFiliate or other third party and, shall not authorize any
Affiliate or third party to affix any cables, strand, wires, or other facilities on the poles. Licensee shall not
allow any Alii liate or third party to lease, or otherwise use any Attachment or Poles that Licensee itself is
not using io provide the Services.

5.2 Decis di lic ti n. I.icensormsy reject ag or part ofan Application or limit the number
aud character of Attachments on any pole if, in the sole judgment of Licensor, any Attachment proposed
in thc Application is undcsirablc or irnpmcticablc because of capacity, safety, reliability or engineering
concerns. Such concerns may include, without limitation: (i) overloading of Licensor's structures; (ii)

ls
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interference with Licensor's facilities and the fitcfiities of other attaching entities; (iii) any compromise of
safety or reliability; and (iv) any violation of engineering standards. Within forty-five (45) days after the
receipt ofsuch Application, Licensor shall notify Licensee in writing whether the Application is approved,
approved with modifications, or rejected. If Licensor rejects all or part of Licensee's Application because
of capacity concerns, Licensee may request Licensor to replace, at Licensee's sole expense, any affected
Pole(s) with a taller or stronger pole(s) that will accommodate Licensee's sttachment(s). Licensor, in its
sole discretion, may replace any affected Poles to accommodate Licensee's attachments.

5~3Mk Rw P 3

(s) Make Ready Costs include, without limitation, the cost of performing an engineering
survey of Licensor's Poles to determine if the Poles are suitable for attachment
("Engineering Survey"). Licensor may bill Licensee the greater of the costs ofconducting
the Engineering Survey or a minimum fee of g70.00 per Application.

(b) Ifadditional Make Ready Work is required. Licensor may in its sole discretion, on the basis
of the Application and associated construction plans and drawings. submit to l.icensee a
Make Ready Estimate for ail Make Ready Work which may be required for each Pole. The
Make Ready Estimate sbaU be based on Licensor's standard work estimating 3nethods,
which shall follow generally accepted estiknating pdnciples and include items such as
materials less salvage, labor, engineering, supervision, quality assurance and overhead.
The Make Ready Estimate shall be provided using the applicable Application Perm
identified in Exhibit A.

(c) Upon notice pursuant to Exhibit A that the Make Ready Estimate has been accepted and
paid by Licenses, Licensor shall proceed with the additional Make Ready Work covered
by the Make Ready Estidnate, except to the extent that Licensee is permitted or required to
contract directly with an approved contractor or engineering finn for Make Ready Work
as provided in this Section 5.3. Licsnsorshafi undertake commercially reasonable efforts
to complete such Make Ready Work by the estimated completion date but does not
guarantee completion by such date.

(d) AU Make Ready Work shall be perFormed by Licensor or one of Licensor's contractors,
except that Licensor may, in its sole discretion, permit or require Licensee to contract
directly with a high voltage electrical contractor and/or engineering design firm approved
by Licensor. Nothing shall preclude thc Parties From making other mutually agreeable
ammgements for contracting for or otherwise accomplishing the necessary Make Ready
Work.

(e) In the event Licensor tracks the actual cost of the Make Ready Work associated with the
Make Ready Estimate, then upon completion of the associated Make Ready Work,
Licensor shall send to Licensee an invoice for the Make Ready Costs less any amount of
tbe Make Ready Estimate previously paid by Licensee. Licensee must reimburse Licensor
for any unpaid Make Ready Costs within thirty (30) days of the receipt of Licensor's
invoice. Licensee's continuing Authorization to use the Poles is contingent upon timely
payment of Make Ready Costs. If the tracked, actual Make Ready Costs are less than the
Make Ready Estimate, Licensor shall refund the difference to Licensee within thirty (30)
days afier the total cost of the project has been determined.

I w 1 t
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(a) If rearrangement or relocation of third party facilities is necessary to accommodate
Licensee's Anachments, Licensee must negotiate separately with each third party for such
rearrangement or relocation. Licensee shall notify each third party attached to the affected
Poles of l.icensee's proposed Attachments and, if necessary, negotiate with such third
psrty(ies) to establish clearances between its facilities and those of Licensor and such other
party(ies). Licensee shall reimburse the third party(ies) for any expense incurred by them
in transferring or rearranging facilities to accommodate Licensee's Attachments.

(b) Licensee shall negotiate with third parties with respect to any relocation or modification of
Licensee's facilities that may be required by third party attachments requested subsequent
to Licensee's Attachments. Licensor shall not be liable for any costs for the relocation or
modification of Licensee's Attachments or facilities that may be required by any third
party.

(c) Licensee shall use the applicable notification system designated by Licensor to notify,
mnnitor, and update the status of work associated with Licensee's relocation needs.
Licensee shall respond timely to all notifications of work to be done by Licensee.

555%5UftP I . U I U** h I t I Itt g.ht 5 t tt ht
Drop/LiR Poles without prior written approval fmm Licensor. If Licensor so consents, then Licensee may
attach to Drop/LiR Poles without prior written approval subject to the following conditions:

(a) The Drop/Lig Pole Aitachinents do not require Make Ready Work to be perFormed;

(b) Within ten (I 0) days from the date ofsuch Drop/LIR Pole Attachment, Licensee shall
submit an Application for such Attachment;

(c) Except as otherwise speciigied in this Section 5.5, Licensee's Drop/Litt Pole Attachments
shall be subject to ag other covenants, representations and warranties in this Agreement
applicable to Attachments; and

(d) Any Drop/I itt Pole Attachment for which Licensee fails to follow these procedures
shall be deemed an Unauthorized Attachment.

~vrl Lhhn,. Licensee may Overlash existing Authorized Attachments under the following
conditions:

(a) Licensee shall provide advance notification, by use of Exhibit A, of each proposed
overlash consisting of a list ofpole numbers and accompanying map. Licensor shell
have fiRcen (I 5) days atter receipt of such notice to perform any required engineering
analysis and notify Licensee if any Make Ready Work and/or third-party rearrangement
is required for the proposed overlash. Licensee shall not proceed with overlash until any
necessary Make Ready Work and/or third-party reanangernent is completed. In the
event a proposed overlash requires Make Ready work, Licensor wil! exercise reasonable
diligence to complete any necessmy Make Ready Work within sixty (60) days;

(b) Any diird party Overlashing shall be irhstalled, operated and maintained by I icensee or
its agents, contractors or subcontractors. Fur all purposes under this Agreement, any
third party Overlashing shall be treated as thc Overlashtng of Licensee;

(c) Licensee shall nut allow the third party on whose behalfany third party Overlashing is to

is
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be performed to access the Poles unless the third party has obtained Licensor's written
permission for such access;

(d) Except as otherwise specified in this Section 5.6, Licensee's Overlashing shall be
subject to all other covenants, representations and warranties in this Agreement
applicable to Attachments; and,

(d) Any Overlashing for which Licensee fails to follow these procedures shall be deemed to
be an Unauthorized Attachment.

6, PAYMENT PROYISIONS

6.1. Pole Attachment License Fee. Licensee shall pay to Licensor, for each Attachment under this
Agreement, the Pole Attachment License Fee. Beginning January 1. 2018 the Pole Attachment License
Fee shall be the amount specified in the Schedule of Fees to this Agreement. Thereafter, I.icensor msy
modify the Pole Attachment License Fee no more than once every twelve (12) months to reflect any Pole
Attachment License Fee: (i) allowable under federal statutes and the rules and regulations ofthe FCC; (ii)
allowable by any state regulatory commission with pole attachment jurisdiction; or (iii) that are negotiated
by the Parties.

'cen e Fee The Pole Attachment License Fees shall be paid in advance
in annual payments as of (i) January I, based upon the number of Attachments of Licensee as of the
immediately preceding December I. To calculate each annual payinent, the relevant number of
Attachments shall be multiplied by the applicable Pole Attachment License Fee. Licensor shall invoice
Licensee for the Pole Attachment License Fee applicable to those Attachments within thirty (30) days of
the first day of December. Licensor's failure to dmely invoice Licensee shall not relieve Licensee of the
obligation to psy the Pole Attachment License Fee. For Attachments that are authorized during any part
of the annual rental period, the Pole Attachment License Fee will be prorated based on the current billing
cycle. Pmrated license fees will be invoiced and paid with the nnual rental period. Any removals will be
reflected on the next billing invoice, bui no refund of Pale Attachment Licensee Fees will be made on
account of a removal request.

Unless otherwise specified in this Agreement, afl amounts payable under this
Agreement shall be due within thirty (30) days of the date of invoice. Interest shall be charged at the rate
of one and one balf percent (1.5'%), or the maximum amount allowed by law iT less than 1,59 p, on the
unpidd balance of delinquent bills for each month or part thereof until paid. Partial payment shall be
applied first to payment of accrued late fees. Licensee shall be entitled to take aU steps necessary to cure
any Defaults in non-payment ofany amounts due from Licensee for a period of ton (10) days following
receipt of written notice Irom Licensor. If such amounts are not paid within such cure period thc
provisions ol'Section 16.1 shall apply.

~d.dy*hg .h hll 'y fllf dh 4 h ~ dp f f
afl obligations under this Agreement during any period of controversy or claim arising out of, or relating
to, this Agreement or its breach. Upon the resolution of any controversy or claim not subject to further
appeal, which resolution requires the refund ofany fccs and charges paid by I.icensee during the period of
controversy, I.icensor shall promptly refund such amounts with an interest rate ofone and one halfpercent
(1. 5%p), or the maximum ainount allowed by law if less than 1.5%.

6.5 Fee Increases. Licensor, in its sole discretion, may increase all fees that are due and payable under this
Agrcenhent, except the Pole Attachment License Fee, no mare than once every 12 months to reflect

16
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increases in the "Consumer Price Index for All Urban Consumers" that have occurred since the Effective
Date. Licensor shall provide at least sixty (60) days notice to Licensee before the effective date ofany such
increase in fees.

~6. S I .U hllf lh S ltyl t tP t S 6 1.-1 fthlAS t.td
Authorization for any Attachments will be granted to Licensee until the Security Instrument required by
this section is received by Licensor.

6~76 6 ll . IVS I llltyththl ~i t P ll yt 6 III PPlldhy
Licensor in accordance with rates on file with the state regulatory authority and Licensor's application
process.

7. INSPECTIONS

l.icensor may conduct inspections from time to time as necessary in Licensor's
sole judgment to determine whether Licensee's Attachments meet the technical requirements and
specifications listed in Section 3 4, provided that such inspections shall not damage or otherwise interfere
with Licensee's equipment or operations. Licensor. If practicable, as reasonably determined in Licensor's
solejudgment. Licensor wii I (i) provide ten ( I 0) days'otice ofsuch inspections to Licensee, and Licensee
shall have the right to be present at and nbserve any such inspections, and (ii) Licensee's entire system is
inspected no more frequently than once per year unless, in Licensor's sole determinatiori, more frequent
inspections are necessary for reasons involving safety of persons or protection of property. Inspections
may be conducted, in Licensor's discretion, either by Licensor or an independent agent approved by
Licensor.

~26ft Vlt I .Ifd 161 P I h I U dt 'ht SflyV'ith
respect to any ofLicensee's Attachments, Licensee shall, upon notice by Licensor, correct such Safety

Violation within thirty (30) days ofnotification, unless in Licensor's sole judgment, safety considerations
require Licensee to take corrective action within a shorter period. If multiple Safety Violations are
identified in the notice, Licensor may establish a schedule specifying the dates by which Licenses must
correct those violations. Should Licensee fail to correct one or more such Safety Violations within the
time specified, or if safety considerations so require, Licensor may elect to do such work itself, and
Licensee shall rei mburse Licensor for the costs incurred by Licensor plus an additional 5(ytyp ofsuch costs.
Licensor shall not be liable for any loss or damage to Licensee's facilities that may result, and Licensee
shall be responsible for any additional damages resulting from its failure to act in a timely manner in
accordance with these requirements. If one or more Safety Violations are not coaected by Licensor or
Licensee within the tirue specified, Licensee shall pay a Safety Violation I'cc t'or each such Safety
Violation. A single Attachment with multiple Safety Violations will bc assessed as one Safety Violation
for the purpose of determining the Safety Violation F«e. An additional Safety Violation Fce may be
assessed on any Safety Violation for each additional sixty (60) day period or portion thereofduring which
thc Safety Violation remains uncorrected following the date such Safety Violation is to be corrected
according to this Section.

g. INVENTORY

8 I Ri ht to Conduct lnvcnto Licensor may conduct an inventory ofLicensee's Attachments to verily
the number of Licensee's Artachments. I.icensor shall provide thirty (30) days notice of any surh
inventory so that Licensee may be present and observe such inventory. Inventories may be condurted, in
Licensor's discretion, either by Licensor or an independent agent approved by Licensor as specified in
such notice. Any such inventory may be conducted no more than once evedy five (5) years, unless Licensor
in good faith believes that Licensee"s reposted number of Altachinents is inaccurate, in which case

DEP000215



AC
C
EPTED

FO
R
PR

O
C
ESSIN

G
-2020

N
ovem

ber20
8:41

AM
-SC

PSC
-N

D
-2020-30-EC

-Page
20

of82

PUBLIC VERSION

Licensor may inventory as frequently as is necessary in its sole discretion. Licensee shall reimburse
Licensor for all costs and expenses of conducting inventories to the extent tliat such expenses are
attributable to Licensee's Attachments, including Unauthorized Attachments. Licensee shall make
available to Licensor all of its relevant maps and records for any such inventory. This inventory shall not
relieve Licensee ol any responsibility, obligation or liability under this Agmement.

8.2 Ficl Invent T - . If Licensor obtains a field inventory of the facilities of Licensee in
accordance with Section g. I snd finds tfutt the total number of Attachments is greater than the number of
Authorized Attachments, then upon completion of'such inventory, Licensor's attachinent record will be
adjusted accordingly and subsequent billing will be based on the actual number of Attachments.
Retroactive billing will be prorated from the date ofthe previous field inventory or the elfective date of
this Agreement, whichever is more recent, based on the current Pole Attachment License Fee plus interest
at the rate charged by the IRS for underpayment of Income Taxes. In no event wiH retroactive billing be
for a period of more than five (5) years. In addition, sfiould the field inventory reveal that the Licensee
has made Unauthorized Attachments. Licensee will be charged an Unauthorized Attachment Fee as
specified in Section 9.1 The payment by Licensee of the Unauthorized Attachment Fee shall not serve to
waive Licensor's right to terminate this Agreement under Section I 7.

9. UNAUTIIORIZED ATTACHMENTS

9 U uth 't . Within thirty (30) days of notification of each Unauthnrized
Attachment, Licensee shall pay to Licensor the one time Unauthorized A itachmcnt Fec as stated in
Schedule of Fees for each Unauthorized Attachment. Within such 30-day period, Licensee either must
submit documentation that the Attachment had been approved, remove the Unauthorized Attachment or
submit an Application for approval of the Attachment. The Unauthorized Attachment Fee shall be in
addition to the Attachment Fees due and payable for the Unauthorized Period (as in hereaRer defined).
The Parties shall attempt to mutually determine the length of time ihe Unauthorized Attachment existed
('Unauthorized Period"), but if the parties cannot agree to the length of time that the Unauthorized
Attachment existed, the Unauthorized Period shall be the shorter of: (i) time period since the last
inventory ofLicensee's Attachments; or (ii) five (5) years . Should Licensee fail to comply with any of
these requirements, Licensor inay demand that such Unauthorized Atiacbment be removed by Licensee,
or Licensor itself may remove the Unauthorized Attachment without liability and Licensee shall be liable
to Licensor fnr the cast associated with the removal, plus Styya. Nothing herein shall uct to limit any other
apphcable remedies, mcluding a remedy for trespass, that may be available to Licensor as a result of any
Unauthorized Attachment.

Licensor Failure to Act. No act or failure to act by Licensor with regard to any Unauthorized
Attachment shall be deemed to ratify, approve or license the Unauthorized Attachment. If an Application
for such Attachment is subsequently approved, such approval shall nct operate retroactively to constitute
a waiver by Licensor of any of its rights under this Agreement regarding the Unauthorized Attachment,
and Licensee shall be subject to all liabilities, obligations and responsibilities of this Agreement from its
inception with regard to any such Unauthorized Attachment.

10. REPLACEMENT, RELOCATION, REMOVAL AND ABANDONMENT OF POLES;
REARRANGEMENT AND REMOVAL OR FACILITIES

IO. I Notice. Except in cases of an cmcrgcncy involving safety of persons or protection of property, i
Licensor shall provide sixty (60) days written notice tu Licensee whenever Licensor intends to replace,
relocate, abandon or remove an Attached Pale, provided that in cases ofemergency, Licensor shall provide
such notice to Liccnscc as soon as commercially practicable. Notwithstanding thc foregoing, ifa federal,

is
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state, county or municipal authority or private landowner requires discontinuance of the Attached Pole in
less than sixty (60) days, the notice provided by Licensor shall be reduced accordingly. In instances for
which notice is provided, Licensor shall specify the Poles involved and the time of such proposed
replacement, relocation, abandonment or removal.

10.2 Licensee Obli stions. If Licensor replaces or relocates an Attached Pole, Licensee shall transfer its
Attachinents to the new or relocated Attached Pole within the time so specified by Licensor. If Licensor
wishes to abandon or remove an Attached Pole, Licensee shall, at the time specified, remove its
Attachinents from the Attached Pole. Should Licensee fail to transfer or remove its Attachmenls at the
time specified for such transfer or removal, Licensor may elect to: (i) transfer Licensee's Attachments;
(ii) remove Licensee's Attachments; (iii) charge Licensee an additional fee for the continuing Attachments
at the rate of $25.00 per Pole per month for each month or portion thereof that the Attachments remain on
the Poles. If Licensor elects to transfer or remove Licensee's Attachments, Licensee shall reimburse
Licensor for the costs ofsuch transfer or removal, plus an additional 50% ofsuch costs, and Licensor shall
not be liable for any loss or damage to Licensee's facilities that may result.

emoval Notwithstanding the foregoing, Licensor msy
replace. relocate, remove, or abandon Poles in an emergency if required, as determined by Licensor, and
rearrange, transfer or remove Licensee's Attachments. If Licensor elects to rearrange, transfer or remove
Licensee's Attachments in an emergency, Licensee shall reimburse Licensor for all costs of such
rearrangernent, transfer or removal. Licensor service restoration in an emergency shall take priority over
the restoration of Licensee's service.

I 4 Re lacement and Rel ca i n t Licensor shall replace or relocate Poles at its own expense,
except as otherwise provided in this Section 10 and in Sections 3 and 5,

I .5 Reservation of S xce. Licensor may reserve space on the Poles for (i) future expansion of its core
utility service, and (ii) the provision of emergency service. Licensee msy not occupy any utility space or
space an the Poles that is reserved for the provision of emergency service. If Licensor has reserved space
on any Pale for future expansion, Licensee may make Authorized Attachments in that reserved space until
such space is required by Licensor, at which point Licensee shall, upon receipt of sixty (60) days'otice,
either (a) vacate the space by removing its Attachments at iis own expense, or (b) request that Licensor
replace such Pole with a taller or stranger pole that will accommodate Licensee's attachment(s). Should
Licensee fail within the 60-day notice period to vacate the space or request Licensor to replace the Pole,
Licensor may remove Licensee's Attachments without liability and Licensee shall reimburse Licensor for
the cost associated with the removal.

10 6 an amen Removal an T n see's Attachments Licensee
shall be solely responsible for all costs of installation, rearrangement, removal or transfer of its
Attachments on, from or to Licensor's Poles, including, as appropriate, the recovery oFits costs from any
other attaching entity. I icensee expressly agrees and understands that it shall not, at any time, seek
reimbursement from Licensor of the costs incurred by or on behalf of Licensee to remove, relocate, re-
arrange, transfer, or replace Liccnsce's Authorized Attachments.

10.7 oats for Rearran em f er Facilities. In any case where the facilities oF Licensor or any
other attacher(s) are required to be rearranged on ihe poles of Licensor in order to aceonunodate
Licensee's Attachments, I.icensee shall reimburse Licensor and the other attacher(s) for the total
reasonable costs incurred by Licensor, and Licensee shall be solely responsible for the notification to,
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coordination with and the payment ofany cost incurred for the installation, rearrsngeinent, removal or
transfer of the facilities by any other attacher(s).

10 8 Removal f A a b Licensee Licensee may at any time and in its sole discretion remove
any of its Attachments from Licensor's Poles and, except as provided in Section 17 (Termination of
Agreement), Licensee shall remove any unused Attachments witldn thirty (30) days of discontinuance.
All work to repair or replace poles used for Attachments shall be performed by Licensor at Licensee's
expense. Licensee shall provide at least ten(10) days prior written notice of any such removal to Licensor
in the form of Exhibit B. Such notice shall fully identify the location of the Poles from which such
Attachments are being removed. Licensee's obligations to make Pole Attachment License Fec payments
shall continue until: (i) Licensor receives such notice; (ii) Licensee actuafly removes its Attachments;;
and (iii) Licensee advises Licensor of the date on which such Attachments were removed and affected
Poles repaired. No refund of any rental fee will be due on account ofsuch removal unless that removal is
triggered by a Default of this Agreement by Licensor.

11. REPRESENTATIONS, WARRANTIES AND COVENANTS

Co n R r n i Each Party represents and warrants that: (a) it has full authonty to enter
into and perform this Agreement; (b) this Agreeinent does not conflict with any other document or
agreement to which it is a party or is bound, and this Agreement is fully enforceable in accordance with
its terms: (c) it is a legal entity duly organized, validly existing and in good standing under the laws of the
jurisdiction in which it was formed; (d) the execution and delivery of this Agreement and performance
hereunder will not conflict with or violate or constitute a breach or default under its formation documents
and will not violate any law, rule or regulation applicable to it; and (e) no additional consents need be
obtained from any governmental agency or regulatory authority to allow it to execute, deliver and perform
its obhgations under this Agreement.

11 2 Re uired Authorizatin Licensee represents and warrants that it has obtained all Required
Authorizations, and covenants that it wig maintain and comply with the Required Authorizations
throughout the Term. Upon written request, Licensee shall provide Licensor with reasonable evidence
that it has obtained any or all Required Authorizations.

113 LIMIT TIONS 0 WARRANT S THERE ARE NO WARRANTIES UNDER THIS
AGREEMENT EXCEPT TO THE EXTENT EXPRESSLY AND UNAMBIGUOUSLY SET FORTH
HEREIN. 'THE PARTIES SPECIFICALLY DISCLAIM AND EXCLUDE ALL IMPLIED
WARRANTIES, INCLUDING THE IMPLIED WARRANTIES OF MERCHANTABILITY AND
FITNESS FOR A PARTICULAR PURPOSE. LICENSOR SPECIFICALLY DISCLAIMS ANY
WARRANTY OR REPRESENTATION REGARDING THE CONDITION AND SAFETY OF
LICENSOR'S POLES OR THE SCOPE OF THE EASEMENTS OR RIGHTS-OF-WAY NECESSARY
FOR LICENSEE TO PROVIDE THE SERVICES.

11 4 No Waiver of Licen 0 No actions or omissions ofLicensor pursuant to this Agrcemcnt
shall be construed ai a warranty or representation by Licensor that Licensee has fulfilled any of its
obligations pursuant to this Agreemcnt and shall noi relieve Licensee of its covenant to fulfill such
obligation.

12. INDEMNIFICATION

12.1 Licensee Indemnification. Licensee shall indemnify, defend, protect, save harmless and insure
Licensor and its directors, oAiceiv, shareholders, afflliatcs, employees, agents, representatives, insurcra,
landers, invitees, contractors and subcontractors (each hereinafter referred to as "Indemnitee") from and

to
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against any and all claims and demands for, or litigation with respect to, any damages whatsoever that are
(i) caused by Licensee, its directors, oflicers, managers, employees, agents, contractors, subcontractors,
suppliers, licensees, grantees, invitees or persons or entities under the direct or indirect control or authority
of Licensee (collectively, "Licensee Entities"), (ii) caused by the negligence of one or more lndemnitees;
or (iii) related to the initiation, provision, continuation or termination of the Services, the Services
themselves, the Attachments, or the proximity ofLicensee Entities on or in the vicinity ofLicensor's Poles,
including but not limited to: violation ofproperty rights, service interruptions, damages to property, injury
or death to persons, payments made under any workers compensation law or under any plan for employee
disability and death benefits, and including all expenses incurred in defending against any such claims or
demands, except to the extent arising out ofor caused by the gross negligence or malicious conduct of one
or more lndemnitees. Licensee expressly and specifically waives any constitutional or statutory inununity
relating to workers compensation that may be available under applicable state law.

~1IItog, In the event of any claim, demand or litigation specified in this section, ihe indemnitee(s)
shall give reasonable, prorapt notice to Licensee of such claim„demand or litigation. I icensee shall have
sole control of the defense of any action or litigation on such a claim or demand (including the selection of
appropriate counsel) and all negotiations for the settlement or compromise ofthe same, except that Licensee
may not make any non-monetary settlement or compromise without the Indemnitee(s)'s consent, which
consent shall not be unreasonably withheld. The indemnitee(s) shall cooperate with Licensee in the defense
and/or settlement ofany claim, demand or litigation at Licensee's expense. Nothing herein shall be deemed
to prevent the indemnitee(s) from participating in the defense and/or settlement of any daim, demand or
litigation by the Indemnitee(s)'s own counsel at the Indemnitee(s)'s own expense. No indemnitee shall
take any action to settle, to compromise or otherwise to make any payment, admission, or statement to or
for the benefit ofany third pariy claimant without Licensee's written consent.

13. LIMITATIONS ON DAMACES

(A) UNLESS OTHERWISE EXPRESSLY PROVIDED IN THIS AGRKEMKNT,
LICENSOR SHALL NOT BE LIABLE TO LICENSEE FOR CONSEQUENTIAI
INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT DAMACES
SUFFERED BY LICENSEE OR BY ANY SUBSCRIBER, CUSTOMER OR
PURCHASER OF LICENSEE FOR LOST PROFITS OR OTHER BUSINESS
INTERRUPTION DAMAGES, WHETHER BY VIRTUE OF AN Y STATUTE, IN
TORT OR IN CONTRACT, UNDER ANY PROVISION OF INDEMNITY, OR
OTHERWISE, REGARDLESS OF THK THEORY OF LIABILITY UPON
WHICH ANY SUCH CLAIM MAY BE BASED.

(B) NOTWITHSTANDING ANY PROVISION OR IMPLICATION TO THK
CONTRARY, IN NO EVENT (EXCEPT AS MAY BE OTHERWISK REQUIRED
BY ANY APPLICABLE STATUTF LAW, RULE OR THE APPLICATION OF
COMMON LAW REQUIREMENTS REGARDING LIABILITY AS TO GROSS
NEGLIGENCE AND/OR MALICIOUS CONDUCT) SHALLTHE LIABILITY OF
LICENSOR PURSUANT TO THIS AGREEMENT EXCEED THK
ATTACHMENT FEES THERETOFORE PAID BV LICENSEE TO LICENSOR
DURING ANY BILLING PERIOD PURSUANT TO THIS AGREEMENT.

14. INSURANCE

14.1 In urance Re u' . I icensee shall carry insurance in such form and issued by such companies
with a minimum A.tvL Best rating of A-Vll or higher to protect the parties from and against claims,
demands, actions, judgments, costs, expenses and liabilities or by reason of any loss, injury, death, or
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damage involving any Attachment which may arise out of or result directly from the use and occupancy of
the premises and the operations conducted thereon. Throughout the Term ofthis Agreement, Licensee shall
take out and maintain, and shall ensure that its agents, contractors and subcontractors take out and maintain
substantially the same insurance with substantially the same limits as required of Licensee, the following
insurance:

(a) Workers'ompensation in compliance with the statutory requirements of the state of
operation and employer's liability insurance, with limits of One Million Dollars
($ 1,000,000) each accident/disease/policy limih covering all employees who perform any
of Licensee's obligations under this Agreement,

(b) Commercial General Liability Insurance having an available limit of $5,000,000 per
occurrence for bodily injury (inc luidng death) and property dmage and $5 000 000 general
aggregate including contractual liability, personal and advertising injury, products and
com[pleted operatinos liability (which shall continue for a least one (I) year after
completion). premises and operations liability, contractual liabiltiy railroads (if work
within 50 feet of any) and explosion, collapse, and udnerground hazard coverage.

(c) Commercial autoinobile liability insurance with a combined single limit of Five Million
Dollars ($5,000,000) each accident for bodily injury and property damage covering all
owned, hired and non-owned automobiles, including contractual liability.

(d) Umbrella/Excess Liability insurance with limits of $ 1,000,000 per occurrence providng
coverage above the underlying Employer's, Commercial General and Auto Liability
Insurance, and provide at least the same scope ofcoverages thereunder.

(e) Such other insurance as may be necessary to protect Licensor from and against any and all
insurable claims, deinands, suiis, actions, causes of action, proceedings, judgments,
awards, tosses, fees, costs, expenses and liabilities orby reason of any injury, loss or death
which may arise out of or result from the use and occupancy of the premises and the
operations conducted thereon.

14.2 Additional Insureds. The policies required by Sections 14.1(b)-(d) shall include Licensor and its
directors, oflicers, members and employees as additional insureds as their interest may appear under this
Agreement (except for workers'ompensation and employer liability) and shall stipulate that the insurance
alforded for Licensee, its directors, oflicers, members and employees shall be primary insurance and that
any insurance carried by Licensor, its directors, officers, members or employees shall be excess and not
contributory insurance.

14 W ver Licensee and iis insurers providing the required coverage shall waive all
rights of subrogation against Licensor and its directors, officers, employees and agents.

144 ertifi e f n n Before Licensee may aflix any Attachments to or make use of any of
Licensor's Poles under this Agreement, I.icensee shall furnish Licensor with certificates of insurance as
evidence that policies providing the required coverage, conditions and limits aie in full force and effect.
The certificates shall identify this Agreement. Upon receipt ofnotice from its insurer, Licensee will use its
best efforts to provide Licensor with thirty (30) days'rior notice of cancellation. In the event of the
Licensee's failure to maintain any insurance required in 14.1, the Licensor shall have the right to cancel
this Agreement. Licensor shall not be obligated to review any ofLicensee's certificates ofinsurance, and/or
endorsements or advise Licensee ofany deficiencies in such documents, and any receipts of certificates or
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review by Licensor shall not relieve Licensee fram or be deemed a waiver of I icensor's right to insist on
strict fulfillment of Licensee's obligatians.

All such notices will be sent directly to Licensor at the following address (or other address as may be
specified by Licensor):

Duke Energy
Joint Use- Tower Leasing Contract Management
Joint Use Administration
Mail Code:

s sibii for Contractors Licensee shall bear full responsibility for ensuring that its agents,
contractais and subcontractors obtain and maintain substantially the same insurance with substantially the
same limits as required of Licensee before they perform any work for Licensee in connection with this
Agreement, and shall demonstrate such full compliance upon request ofLicensor.

I L'mi ni 'es Failure of LICENSEE to maintain adequate insurance coverage shall
not relieve LICENSEE of any contractual responsibility or obligation. The requirement. provided herein
as to type, limits, and coverages to be maintained by LICENSEE is not intended to, and shall not in any
manner, limit or quantify the liabilities and obligations assumed by LICENSEF.. The purchase of the
insurance required by this section shall not relieve Licensee of its liability or obligations under this
Agreement ar otherwise limit Licensee's liability under Section 12. The contractual liability coverage shall
insure the performance ofall obligations assumed hereunder, including specifically, but without limitation,
the indemnity provisions in this Agreement.

47 Ma 'fi tion sira 'rements Licensor may periodically amend the insurance
requirements in this Section 14 to require additional insurance coverage or other changes, as deemed
necessary by Licensor but only after providing the Licensee with ninety (90) days'otice ofsuch change.

15. DISCHARGE OF LIENS

givvrn Licensee waives, and shall require ag of its contractors, subcontractors and suppliers to
waive, any and all liens snd claims nf liens, and the right to file snd enforce and otherwise assert any such
liens and claims of liens, against Licensor, Licensor's Pale(s), and any other Licensor property and
facilities in connection with Licensee's Attachments or in connection with work done by or on behalf of
Licensee. Licensee shall include, and shall require its contractors, subcontractors and suppliers to include
this lien waiver provision in all agreements with contractors, subcontractors and suppliers.

~1.2 igdtgrr, If any liens or claims of liens are filed or asserted against Licensor, Licensor's Pale(s),
ar any other property or facilities of Licensor pursuant to work performed by Licensee or in connection
with worL done by or on behalfof Licensee, Licensee shall, within thirty (30) days after written notice of
such lien, discharge or remove any such lien or claim by bonding, payinent or otherwise. Notwithstanding
the foregoing, Licensee may contest any such lien, in goad faith, in an appropriate proceeding, and shall
notify Licensor promptly when such lien or daim has been discharged ar removed. Without limiting the
generality ofany other provision ofthis Agreement, Licensee assuines all liability for, and shall indemnify,
protect and save harmless Licensor and Licensor's directors, officers, shareholders, aRiliatcs, employees,
agents, representatives, insureis, leaders, invitees, contractors and subcontractors fram and agni mt «Il liens
and claims of liens filed pursuant ta work performed by I icensee or in connection with work done by or
on behalf of Licensee.
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16. DKPAI/LTS

16.1 Licen e Default, If Licensee is in Default under this Agreement and fails to correct such Default
within the cure periods specified in Sections 6.3 and 16.2 below, Licensor may, in addition to all other
remedies available by contract, law and equity, at its option and without further notice:

(b)

(c)

(d)
(e)
(I)

(g)

terminate this Agreement;
terminate the Authorization covering the Pole(s) with respect to which such Default shall
have occurred;
decline to authorize additional attachments under this Agreement until such Default is
cured;
suspend Licensee's access ro or work on any or all of Licensor's Poles;
perform work necessary to correct such Default; and/or
seek specific performance of the terms of this Agreement through a coun of competent
jurisdiction; and/or
file a lien on Licensee's Attachments for the amounts due and owing at that time (which
Licensor may foreclose upon immediately), and Licensor will be deemed to have a security
interest in Licensee's Attachments for such amount.

16.2 Licensee Cure Period. Licensee shall be entitled to take all steps necessary to cure any Defaults for
a period ofthirty (30) days following receipt of written notice from I.ice nsor or other mutually agreed time
period that may be required for Licensee to diligently work to cure any Default The 30-day notice and cure
period does not apply to any Default by I.icensee of its payment obligations under this Agreement.
however, the 10 day cure period set out in Section 6.3 shall apply to Defaults in payment.

I 3 Termin ti n D fault If Licensor terminates this Agreement because of
Licensee's Default, Licensee shall not be entitled to any refund of any Pole Attachment License Fees.

164 R imbursem n f r 'sor Work If Licensee fails to cure a Default within the cure periods in
Section 16.2 above with respect to the performance of any work that Licensee is obligated to perform
under this Agreement, Licensor may elect to perform such work, and Licensee shall reimburse Licensor
for all cost associated with the removal plus 504/o.

16.5 Licen r If Licensor is in Default under this Agreement, Licensor shall have thirty (30)
days following receipt of wrinen notice I'rom Licensee within which to correct such Default. If Licensor
does not cure its Default within the allotted time period, Licensee may, et its sole discretion terminate this
Agreement or seek specific performance of the terms of this Agreement through a court of competent
jurisdiction. IfLicensor is in Default nnd Licensee elects to terminate thc Agreement, Licensor shall within
thirty (30) days'efund to Licensee on a pro rata basis any Pole Attachment Dcense Fees paid for thc
current billing period.

16.6 A erne *s Pee n Costs. If either Party fails to cure a Default with respect to any of its
obligatioris under this Agreement and it becomes necessary for the other Party to obtain the services of an
anomey, who is not a salaried employee of that Party, to enforce its rights under this Agreement, the
defaulting Party agrees to pay all reasonable attorney's fees and court costs of litigation incurred by the
other Party, should that Party prevail in a formal enforcement action.
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17. TERMINATION OF AGREEMENT

Upon termination of this Agreement, Licensee shall, within sixty (60) days: (i) remove all of its
Attachments from Licensor's Poles; and (ii) advise Licensor ofthe date on which such Attachments were
removed and alfected Poles repaired. If any Attachments are not so removed within sixty (60) days
following such termination, Licensor shall have the right to: (a) remove Licensee's Attachments without
liability, and Licensee shall reimburse Licensor for the associated costs plus an additional 50% of such
costs,'nd (b) seek tire payment of holdover fees, on a monthly basis, at the Pole Auachment License Fcc
rate. All work to repair or replace poles used for Attachments shall be performed by Licensor at Licensee's
expense. All of l.icensee's pre-termination obligations with respect to Attachments shall remain in full
force and effect until such time as all the Attachments have been removed from Licensor's Poles.

IS. WAIVER OF TERMS OR CONDITIONS

The failure of either Party to enforce or insist upon compliance with any of the terms or conditions of this
Agreement shall not constitute a general waiver or relinquishment of any such terms or conditions, but such
conditions and terms shall be and remain at all times in full force and effect.

19, MODIFICATIONS

Except as otherwise specified in this Agreement, this Agreement may be amended or supplemented at any
time only upon written agreement by the Parties hereto. Notwithstanding the foregoing, all Exhibits may
be modified by Licensor pursuant to this Agreement upon thirty (30) days notice to Licensee. The names,
addresses, facsimile numbers and electronic mail addresses to which notices must be sent may be inodified
by either Party upon notice to the other.

20. PAYMENT OF TAXES

Each Party shall pay all taxes and assessments lawfully levied on its own property and services subject to
this Agreement.

21. NOTKES

Any notice, request, consent. demand, designation, approval or statement required to be made to either
Party by the other shall be in writing and shall be delivered via persona( delivety, Federal Express (or other
equivalent. generally recognized overnight delivery service), electronic mail transmission, or certified U.S.
mail return receipt requested to the person(s) identified on pages 1-2 of this Agreement, except that any
notice, request. consent. demand, designation, approval, or statement that could affect or create: (I) either
Party's ability to provide service over its facilities; (2) a monetary obligation under this agreement; (3)
commencement ofa cure period;(4) a legal obligation, such as an obligation to indemnify or right to pursue
legal action; or (5) a termination under this Agreement, shall be sent by peisonal delivery, overnight
delivery or certified U.S. mail return receipt requested as provided above. Notice given by electronic mail
shall be deemed given when directed to an electronic mail address at which the recipient has consented to
receive such notice. Notice given hy personal delivery, overnight delivery or certified U.S, mail shall be
effective upon receipk

22. CONFIDENTIALITY

Neither Party shall at any time disclose, provide, demonstrate or otherwise make available to any third party
any of the terms or conditions of this Atpeament nor any materials provided by either Party specifically
marked as confidential, except upon written consent of the other Party, or as may be required by applicable
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law or governmental authorities. Notwithstanding the foregoing, nothing in this section shall prevent
disclosure to a Pany's authorized legal counsel or contractors perl'orming work for Licensee hereunder who
shall be subject to this confidentiality section, nor shall it preclude the use of this Agreement by the Parlies
to obtain financing, to make or repoit matters related to this Agreement in any securities statements, or to
respond to any requests by governmental orjudicial authorities; provided, however, that any such disclosure
shall be limited to the extent necessary, and shall be made only after attempting to obtain confidentiality
assurances. Notwithstanding the foregoing, prior to making any disclosure in response to a request of a
governmental authority or legal process, the Party called upon to make such disclosure shall provide notice
to the other party of such proposed disclosure sufficient to provide the other with an opportunity to timely
object to such disclosure. Notwithstanding the foregoing, Licensor may, without notice to Licensee: (i)
negotiate or enter into any agreement with any other person(s) or entity(ies) that is identical or similar to
this Agreement; and (ii) provide the text of al) or part of this Agreement to any other party, so long as
Licensor shallexpurgatetherefrom all references to Licensee and shall not associate such text with Licensee
or identify Licensee as having agreed to such text or terms.

23. FORCE MAJEURE

(a) Except as may be expressly provided otherwise, neither Party shall be liable to the other
for any failure of performance hereunder due to causes beyond its reasonable control,
including but not limited to: (a) acts of God, fire, explosion, vandalism, storm, or other
similar occurrences; (b) national emergencies, insuirections, riots. acts of terrorism, or
wars; or (c) strikes, lockouts, work stoppage, or other labor difficulties. To the extent
practicable, the Parties shall be prompt in restoring normal conditions. establishing new
schedules and resuming operations as soon as the force majeure event causing the failure
or delay has ceased. Each Party shall promptly notify the other Party of any delay in
performance under this section and its effect on performance required under this
Agreement.

(b) lf any Pole nr other Licensor facility is damaged or destroyed by a force majeure event so
that. in Licensor's sole discretion, the Pole is rendered materially unfit for the purposes
described in this Agreement. and Licensor opts not io repair or replace the Pole or other
faciiity, then the Authorization for the Pole shall terminate as of the date of such damage
or destruction.

24. GOVERNING LAW AND VENUE

This Agreement shall be interpreted in accordance with the substantive and procedural laws of the slate in
which the Poles that are the subject of this Agreement are located, excepting only that state's conflict of
law principles. Any action at law or judicial proceeding shall be instituted only in the state or federal courts
of the state in which said Poles are located.

25. CONSTRUCTION OF AGREEMENT

This Agreement was reached by each Party after arms'ength negotiations and upon the opportunity for
advice ofcounsel, and shall not in any way be construed against either Party on the basis of having dialled
all or any part of this document. All words used in this Agreement will be construed io be of such gender
or number as the circumstances requite. Unless otherwise expressly provided, the words "including" or
"includes" do not limit the preceding words or terms. Section headings are inserted for convenience only
and shall not affect in any way the meaning or interpretation of this Agreeinent.

26
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26. OWNERSHIP RIGHTS

All Attached Poles under this Agreement shall remain the property of Licensor, and Licensee's rights in
Licensor's Poles shall be and remain a mere license for as long as authorized under the terms and conditions
of this Agreement. Nothing herein shall be construed to compel Licensor to maintain any of its poles for a
longer period than is required by Licensor's own service requirements. All facilities of Licensee attached
to the Poles under this Agreement shall remain the property of Licensee, except as otherwise provided
herein.

27. THIRD PARTY BENEFICIARIES

Except as otherwise provided in this Agreement, this Agreement is intended to benefit only the Parties and
may be enforced soleiy by the Parties, their successors in interest or permitted assigns. It is not intended
to, and shall not, create rights, remedies or benefits of any character whatsoever in favor of any persons,
corporations, associations, or entities other than the Parties, except as provided herein.

28. PRIOR AGREEMKNTS SUPERSEDED

This Agreement embodies the entire agreement between Licensor and Licensee with respect to the subject
matter of this Agreement, and supersedes and replaces any and all previous agreements entered into by
and between Licensor and Licensee, written or unwritten, with respect to that subject matter. Such
agreements are shown but not limited to those as shown on Exhibit E. Any licenses issued under prior
agreements shall be transferred to and governed by this Agreerrunt.

29. ASSIGNMENT AND TRANSFER

Licensee may assign this Agreement and any Authorization to any entity which acquires all of Licensee's
assets in the market defined by the FCC in which the Pole is located by reason of a merger, acquisition or
other business reorganization without approval or consent of Licensor, but such assignment is voidable at
Licensor's option unless the assignee has complied with the insurance requirements in Section 14 of this
Agreement and the security requirement in Section 6.6 of this Agreement. Excepting the foregoing.
Licensee shall not assign or otherwise transfer this Agreement or any of its rights and interests to any firm.
corporation or individual, without the prior written consent of Licensor. No such consent granted by
Licensor shall be effective until Licensee's assignee or other transferee has agreed, on an enforceable
separate document signed and delivered to Licensor, to assume ag obligations and liabilities of l.icensee
under this Agreement. Licensor may condition such consent upon the assignee's or transferee's agreement
to reasonable additional or modified terms or conditions. Licensor may assign or otherwise transfer this
Agreement or any of its rights and interests to any firm, corporation or individual, without the prior consent
of Licensee.

30. FACSIMILE AND ELECTRONIC SIGNATURES; COUNTERPARTS

This Agreement may be executed using facsimile or electronic signatures snd such facsimile or electronic
version of the Agreement shall have the same legally binding effect as an original paper version. This
Agreement may be executed in counterparts, each of which shall be deemed an original.

3t. SURVIVAI„- LIMITATIONS ON ACTIONS

Notwithstanding the termination of this Agreement for any reason, Sections 12, 13, 1 5, 17, 1 g, 2], 22, and
24 through 2$ inclusive, shall survivetermination to the maximum extent permitted under applicable lsw.
Notwithstanding any provisions to the contrary, all rights, remedies, or obligations which arose or accrued
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prior to the termination or expiration of the terins hereof shall survive and be fully enforceable for the
applicable statute of limitations period.

33. TIME OF ESSENCE

Time is of the essence in this Agreement.

33. DISPUTE RESOLVTION

In the event any dispute arises between the Parties under this Agreement, the Party seeking resolution of
the dispute must submit written notice to the other describing the dispute and such Party's desire to resolve
the dispute in accordance with the provisions of this Section 33, unless the Parties at any time mutually
agree in writing to dispense with the dispute resolution process under this Section 33 for a particular dispute.
lf the Parties are then unable to resolve such dispute in the normal course of business within fifteen (I 5)
days after delivery of the written notice as provided herein, each of the Parties shall promptly appoint a
designated representative who has authority to settle the dispute. The designated representatives shall meet
as oRen as they reasonably deem necessary in order to discuss the dispute and negotiate in good faith in an
effort to resolve such dispute The speciifiic format for such discussions will be left to the discretion of the
designated representatives; however, all reasonable requests for relevant information made by one Party to
the uther Party shall be honored. If the Parties sre unable to resolve issues related to the dispute within
forty-five (45) days after the Parties'ppointment of the designated representatives, then either Party may
submit the dispute to nonbinding mediation before the regulatory authority having proper jurisdiction
pursuant to such regulatory authority's rules and practices for handling such disputes. Each Party shall bear
its cwn costs and expenses in seeking resolution of any dispute under this Agreement pursuant to this
Section 33. The dispute resolution procedures in this section shall not preclude either Party from exercising
Default remedies while the dispute is being resolved. Neither Party shall pursue any other rights or remedies
under law or equity until that Party hss first exhausted its administrative remedies under this Section 33,
unless no regulatory authority has proper juristliction, in which case exhaustion cf administrative remedies
hereunder is not required.

[END OF TERMS AND CONDITIONS

DEP000226



AC
C
EPTED

FO
R
PR

O
C
ESSIN

G
-2020

N
ovem

ber20
8:41

AM
-SC

PSC
-N

D
-2020-30-EC

-Page
31

of82

PUBLIC VERSION

Exhibit A

Telecommunications Pole Attachment Request
Duke Energy

This dscnmdnfiS usaf fn track pots sflschmsnr rrxfsssln Suhmfusd hy ysfscnmmanfrsgsnc csmpsniss.

Section f; General information (Completed by Llceneeej

Date of Request:

Contact Name:

Name of Company:

Phone Num: EmaiL

JUMS Contract No:

Estimated Number of Attachments:

Type Request: Q New Attachments

Describe'ocation

of Attachments:

Stats County

Licensee's Project cr Reference Number:

Nlodiflcation to Existing Attachments CI Other

Description

Each sppgcstlcn must be scccmpsnlsd wah s map shcwlng spsclflc pals lccsgcns along with tsbslnud cabin sltschrxsnl paint msssnrsmsnls of

sxlsgng suschmsnls Ixclsdlng lowest cute Ensrgy susclnnsnt insnlrsl, ssccndsry, riser attachment pclnls, stoat light brscksls, drip leaps, sic.)

Section 2i Engineering information (Completed by Duke Energy

Assigned Exhibit Number;

Forwarded tc Zone Contact: Date Sent: i I

Project Engineer.

Duke Work Request Number.

Actual Number of Attachments:

Field Survey Completion Date I l

Chock One;
Q Nake-Ready Work Required - Charges based on Estimated Cost cf S

0 Nake.Ready Work Required — Estimated Cost of S . Charges will be based on Actual Project
Cost at Completion of Project
No Make-Ready Work Required - Invoice for S will be submitted for Engineering Survey

License granted
above.

, 20 subject to Licensee acceptance proposed charges as described

Duke Energy
Title

Dsts Fnnvsrdsd tc Appgcsnt for Accnplnncs: I I

Section 3: Acceptance of Cost and Authorization for Work by Licensee:
rhs shcvs usksrrsady ccsln spprnvsd nnd anrhorunr ion gmslsd tc prodded wnh usksnsxdy work at Ucsnsos's sspanss.

By
Ucsness

Date.

Title Phone: Email:
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EXHIBIT B

NOTICE OF TERMINATION

Date of Notice: /
Telecommunications Company Assigned Permit or Reference Number:

Licensee: JUMS//
CompanyName
Company Address
City, State Zip

Duke Energy:

In accordance with the terms of the Pole Attachment Agreement dated
notification is hereby provided that Licensee will remove its Attachments to the following Poles located
in:

(City or Town - County and State)

Number of Attachments to be Removed:

Location of Attachments to be Removed: [SKK ATTACBKD]

Anticipated Removal Date:

In accordance with the Pole Attachment Agreement, Licensee shall: (i) treat the relevant area where its
Attachments were located on all atfected poles with an industry-accepted wood preservative; (ii) plug all
holes lett by such Attachments; (iii) otherwise repair any damage to poles or other facilities that is caused
by Licensee's use or removal of its Attachinents; and (iv) notify Licensor of the date on which it removed
and repaired the poles.

By:
Licensee

Phone Number:

Title

Notification of removal of the above-referenced Attachments is acknowledged

By:
Duke Energy Representative

Phone number.

Title

Licensor: Duke Energy
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EXHIBIT B (Cost t'd)

LOCATION OF ATTACHMENTS T BE RKMOVKD
(use additional sheets as necessary)
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EXHIBIT C

SCHEDULE OF ETTER OF CREDIT OR CASH DEPOSIT

DUKE ENERGY

NUMBER OF ATTACHMENTS

0 THROUGH 1,000

1,001 THROUGH 2,000

2001 THROUGH 3000

3,001 THROUGH 4,000

4,001 THROUGH 5,000

5,001 THROLIGH 6,000

6,001 THROUGH 7,000

7,001 THROUGH 8,000

8,001 THROUGH 9,000

9,001 THROUGH 10,000

AMOlJNT OF COVKRAGK

$50,000

$100,000

$150 000

$200,000

$250,000

$300,000

$350 000

$400,000

$450,000

$500,000

For any attachments in excess of 10,000, the required cash deposit or letler of credit shall be
$50,000 er each 1,000 attachments or an rtlon there

DEP000230
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[LETTERHEAD OF ISSUING BANK]

Irrevocable Standby Letter of Credit No.:

Date:

Beneficiary:
[ty k E gyl g I lty
550 South Tryon Street, DEC40C
Charlotte, NC 28202
Attention: Chief Risk Officer

Ladies and Gentlemen:

By the order of:

Applicant:

We hereby issue in your favor our irrevocable letter of credit No.: ("Letter of Credit")
for the account of (the "Applicant") for an amount or amounts not to exceed

Ugly ll l tl gg g t lttgg~ ll kl ky y S ft t
sight drawn on [Issuing Bank] effective and expiring at our office on

(which date, as may be extended in the manner provided herein is referred to
as the "Expiration Date"). This Letter of Credit shall be automatically extended, without
amendment, for successive one (I) year periods unless we provide Beneficiary with not less than
sixty (60) days'rior written notice by overnight courier to the address set forth above that we
elect not to renew this Letter of Credit. Upon receipt by the Beneficiary of any such notice not to
renew this Letter of Credit and notwithstanding anything in this Letter of Credit to the contrary,
the Beneficiary may draw any or the entire amount available hereunder by presenting drawing
documents in compliance with the terms and conditions of this Letter of Credit.

Funds under this Letter of Credit are available against your draft(s), in the form ofattached Annex
I, mentioning our letter of credit number and presented at our office located at [Issuing Bank's
address must be in US] and accompanied by a certificate in the form of attached Annex 2 with
appropriate blanks completed, purportedly signed by an authorized representative of the
Beneficiary, on or before the Expiration Date in accordance with the terms and conditions of this
Letter of Credit. Partial drawings under this Letter ofCredit are permitted.

We hereby undertake to promptly honor your drawing(s) presented in compliance with the terms
of this Letter of Credit, up to the amount then available herein, in no event will payment exceed
the amount then available to be drawn under this Letter ofCredit.

13
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We engage with you that drafts drawn under and in conformity with the terms of this Letter of
Credit will be duly honored on presentation if presented on or before the Expiration Date.
Presentation at our alice includes presentation in person, by certified, registered, or overnight
mail.

Except as stated herein, this undertaking is not subject to any agrecincnt, condition or qualification,
The abligatian of'Issuing Bank] under this Letter ofCredit is the individual obligation of [Issuing
Bank] and is in no way contingent upon reimbursement with respect hereto.

This Letter ofCredit is subject to the International Standby Practices 1998, International Chamber
Of Commerce Publication Na. 590 ("ISP98"). Matters not addressed by ISP98 shall be governed
by the laws of the state afNew York.

We shall have a reasonable amount of time, not to exceed two (2) business days following the date
of our receipt of drawing documents, to examine the documents and determine whether to take up
or refuse thc documents and to inforin you accordingly.

Kindly address all communications with respect to this Letter of Credit to [Issuing Bank's contact
information), specifically referring to the number of this Letter of Credit.

All banking charges are for the account of the Applicant.

This Letter of Credit may not be amended, changed or modified without cur express written consent
and the consent of the Applicant and the Beneficiary.

Very truly yours
[issuing Bank]

Authorized Signer Authorized Signer

DEP000232
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This is an integral part of letter of cred it number: (irrevocable standby letter ofcredit numberJ

ANNEX 1

FORM OF SIGHT DRAFT

[Insert date of sight draft]

To: (Issuing Bank's name and nddressJ

For the value received, pay to the order of
immediately available funds to the following account:

by wite transfer of

/name ofaccountJ
(account numberJ
/name and address ofbank al which account is maintained J
/aba numberJ
/referenceJ

The fogowing amount:

/insert namber ofdollars in wri ling/ United States Dollars
(US$ (insert number ofdollars inftgaresJ)

Drawn upon your irrevocable letter of credit No. /irrevocable standby letter ofcredit namberJ
dated [effective dateJ

[BenejictaryJ

By:
Title:

This is an integral part of letter of credit number. (irrevocable standby letter ofcredg numberJ

ts
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ANNEX 2

FORM OF CERTIFlCATE

[Insert date ofcertificate]

To: /'ssuing bank's name and addressj

Duke Energy (the "Beneficiary") is drawing the funds requested under this draft
based on the below specified draw condition:

recheck appropriate draiv condirianj~ An event of default has occurred with respect to [Name of contracting entity] under that
certain [Name of Agrecmcnt] between [insert Beneficiary's name] and [Name of contracting
entity] dated as ol'the "Agreeinent") and such del'suit has not been cured within the
applicable cure period, if any, provided for in the Agreement

Or

Applicant has failed to renew or replace the Letter of Credit and/or provide other
acceptable replacement collateral as required in the Agreement, and less than thirty (30) days
remain prior to the expiration of the Letter of Credit, wherefore Beneficiary hereby demands
payinent of USS to be held as collateral until Beneficiary is provided with a
replacement letter cf credit or other acceptable collateral.

Duke Energy

By:

Title:

DEP000234
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EXHIBIT E

[List Agreements to be Superseded]
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Light Company ("'FPL") in 1984 in the Line and Service depaimnent as a lineman. I held various

positions over my 17 years at FPL that included Marketing Consultant, IT analyst, Service Planner,

Recycling Coordinator and Supervisor of Investment Recovery.

3. I hold a Bachelor of Science Degree in Parks and Recreation fiom the University

of Florida (1983), and I am a commissioned officer in the United States Navy Reserve.

4. DEP is an electric utility with a service area covering approximately 32,000 square

miles in eastern North Carolina and notxhern South Carolina. In North Carolina. DEP's service

area includes the densely populated areas around Asheville, Raleigh and Wilmington. In South

Carolina, DEP's service area includes the densely populated areas around Florence and Myrtle

Beach. Currently, DEP has joint use relationships with 14 incumbent local exchange carriers

("ILECs") and 34 pole license agreements with cable television systems ("CATVs-) and non-

ILEC telecommunications carriers. DFP's largest joint use relationships (in terms ol'the total

number of jointly used poles) are with AT&1. CenturyLink, and Frontier, in that order. Excluding

the ILFCs, as of the date ol'his tiling, there are approximately 480,481 third-party attachments

(including CATVs. non-ILEC telecommunications carriers, and wireless companies) on DEP's

distribution poles. system wide. 338,973 of those attachments (71%) are by CATVs.

DKP's Joint Use A reement with AT&T

5. DEP has one joint use agreement with AT&1": the October 20, 2000 Amended and

Restated Agreement Covering Joint Use of Poles between Carolina Power & Light Company (now

DEP) and BellSouth Telecommunications, lnc. (now AT&T) (the "Joint Use Agreement"). The

Joint Use Agreement replaced a previous agreement between those same parties: the September

29, 1977 Agreement Covering Joint Use of Poles Between Carolina Power & Light Company and

Southern Bell Telephone and Telegraph Company (the "1977 JUA-). A true and correct copy of

DEP000246
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the Joiut Use Agreement is attached as Exhibit I to DEP's Answer. A true and correct copy of the

1977 JUA is attached as Exhibit 2 to DEP's Auswer. Neither party has expressly terminated the

Joint Use Agreement.

6. The parties share approxunately 179,000 jointly used poles in their overlapping

service areas, with DEP owning approxuuately 148,000 and ATEST owning approximately 3 1,000.

The overlapping service areas are primarily in easteru North Carolina andnortheru South Carolina.

7. The purpose of the Joint Use Agreement is to share the use of each other's poles

aud to share the collective costs of the joint use uetwork. Iu addition to cost sharing, the Joint Use

Agreement minimizes the constrnctiou of reduudant pole networks and improves the aesthetic

appearance along roadways iu the parties'verlapping service territory. Both the 1977 JUA aud

the curreut Joint Use Agreement explicitly ideutify a 40-foot pole as the "standard joiut use pole."

Specifically, the Joiut Use Agreemeut defines "Staudard Joiut Use Poles" as "A 40-foot pole which

meets the requirements of the Code for suppoit aud clearance of electric supply aud

commuuications conductors now or herealter used by either party iu the couduct of its business."

Joiut Use Agreement, Article I.K. This definition of a "standard joint use pole," which is counnon

to DEP's other joint nse agreements, is the reasou DEP's standard distributiou pole became a 40-

foot wood pole.

8. Under both the 1977 JUA and the Joiut Use Agreemeut, each party was required to

share equitably in the cost of buildiug and maintainiug the jointly used network, either through

pole owuership or through paymeut ofau annual rate (calculated pursuant to Article XIII.C. of the

Joiut Use Agreement). The 1977 JUA stated "it is mutually agreed that~ percent of the annual

cost of joiut use poles should be borne by the Electric Company andg perceut should be borne

by the Telephone Compauy." The 1977 JUA did uot include any kind of "per pole" rate; rather, it

DE P 000247
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merely outlined the manner in which each party's share of the "anuual cost ofjoiut use poles" was

to be calculated. The Joint Use Agreement brought simplicity to this concept and lowered AT&T's

cost responsibility I'rom g io to ~ ro "because of changed conditions and experieuce gained."

Under the "rate" methodology set forth in Article XIII.C. of the Joint Use Agreemeut, if AT&T

owned approximately g.o of the jointly used poles aud DEP owned approximately g to of the

jointly used poles, then neither party would make a net auuual payruent to the other.

&T'sU a 'o o DEP'sP I s

9. Under the 1977 JUA, each party was allocated "staudard space" for its "exclusive

use." On 40-foot poles, DEP was allocated feet of space measured downward Irom a

point six iuches below the top of the pole" and AT&T was allocated the lowermost feet. As

explained in more detail below, DEP's current data iudicates that the average height of AT&T's

highest attaclunent on DEP's poles is at It would not be possible (ou average)

to locate mother wireline commuuicatious attachment beneath AT&T given that: (I) AT&T was

historically allocated the lowest portiou of the usable space on a pole (2) AT&T retained the right

to occupy the lowest part of the couummicatious space in the current Joint Use Agreement; (3)

AT&I currently coutinues to occupy the lowest portion of the usable space ou the pole; and (4)

the lowest point of attaclunent is generally at lg feet. For this reason, AT&T's attaclunents are

occupying ou average at least feet. The average occupancy level might be better expressed

as feet iu light of the fact that uobody cau attach lower than (on average)

because of the 12" separation requirement betweeu conununications compatues. Regardless of the

utunber ofattachmeuts made by a party to the other party's poles under the Joint Use Agreemeut,

and regardless of the amount ofspace a party actually occupies, the cost sharing obligatious do not

change.
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Advanta es of the Joint Use A reement

IO. The Joint Use Agreement differs from the "pole license agreements" that DEP

enters into with CATVs, CLECs and other third parties that, unlike AT&T, do not own poles.

Under such pole license agreements, the third party attacher merely rents space on DEP's poles if

it is available. DEP does not build or replace its distribution poles, in the normal course. in

anticipation of non-ILEC third party attachers like CATVs and CLECs because. to do so would be

speculative (and there is little to gain financially given the regulatory limitations on the rental rates

that can be charged to non-ILEC third parties like CATVs and CLECs). If space is not available,

the third-party pays the entire cost necessary to create additional space, whether through make-

ready or a pole change-out. The rental rate under a pole license agreement is typically a per

attachment rate, rather than a per pole rate. For example, if a party to a pole license agreement has

two attachments on a pole at a rate of $ I 0 per attachment, the attacher would pay $20 for those

two attachments.

I I. AT&T has a number of advantages under the Joint Use Agreement that DEP's

CATV and CLEC attachers do not have under their pole license agreements. First, DEP has built

and maintained, and continues to build and maintain, poles of sufficient height and strength to

accommodate AT&T without signit&cant upfront capital cost to AT&T. Because of the Joint Use

Agreement (and the preceding joint use agreements between the parties and their predecessors),

DEP s network of distribution poles was built specifically to accommodate AT&T. DEP was able

to justify spending more money on its network than necessary I'r the provision of electric service

because AT&T was sharing in the cost of the network (either through pole ownership, payments

to ofl'set DEP's greater pole ownership, or both). For this reason, unlike DEP's CATV and CLEC

attachers. Al &T paid very little in make-ready prior to attaching its facilities to DEP's poles. In
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other words, because of joiut use agreements, DEP constructed its pole infrastructure to be of

sufficient height aud streugth to accommodate AT&T's facilities.

12. For example, both the 1977 JUA aud the Joiut Use Agreemeut contemplate a 40-

foot joint use pole to acconuuodate electric and telephoue facilities, plus the reqnired separatiou

space. IfDEP had constructed its uetwork in the absence of the Joiut Use Agreemeut, DEP would

have built a network ouly to suit its own sendce needs; thus, the pole network would have beeu

built with shorter poles. Given that AT&T's allocated space was) feet in the 1977 JUA aud the

typical separation space is 40" (3.33 feet), and given that wood poles come iu 5 foot increments,

this meaus DEP, because of the Joint Use Agreement, was on average installing poles that were 5-

10 feet taller than necessary to provide electric service. Use of such shorter poles would have

translated to DEP mcumng less expeuse, not ouly in tenus of the upfrout capital cost aud the

ougoing canyiug costs of tbe poles, but also countless other costs such as, for example, the size

and capability of bucket trucks. Tlnis, had AT&T simply entered iuto license agreements (akin to

the DEP pole liceuse agreements with CATVs and CLECs), AT&T likely would have been

required to either (a) pay make-ready costs to replace uearly every DEP pole to which it is attached,

or (b) construct au entirely redundant network ofpoles.

13. Second, AT&T occupies sigoificautly more space on DEP poles than CATV aud

CLEC licensees. Under the 1977 JUA, AT8rT was allocated the lowest feet of space at "the

point ofattacluneut ou the pole required to provide at all times the Code minimum clearance above

gronnd." 1977 JUA at Article I.A.2. On average, AT8:T's highest attachment ou DEP poles is at

(measmed at the pole). This average comes fiom field surveys performed on

1,039 DEP poles to which AT&T is attached. These surveys were performed during the 2019 aud

2020 tuue period by DEP's contractor, TRC, as part of the third-party pole attachment process.
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This figure includes all of the DEP poles to which ATEST is attached that were surveyed as part of

the pole attachiuent process. None of the surveyed poles were excluded. Based on my owu

observatious, my kuowledge of DEP's system aud my knowledge of ATEcT's coustructiou

practices, I believe this average attaclunent height is either accurate or understated, lu other words,

if it is wrong, AT8rT's actual average attaclunent height would be higher, not lower.

14. AT8rT wituess Mark Peters states, "ATILT installs light-weight copper and fiber

optic cables that are comparable iu size to the facilities ofATILT's competitors and occupy about

the same amount of space across Duke Energy Progress'oles, which is presiuued to be I foot of

space." (Peters Affidavit at $ 24). This is incorrect. ATES's lines are uot like the tensioned

messengers ofCATVs and CLECs; they are ofteu heavy buudles with significant sag. Aud, iu auy

eveut, as set forth above, ATgrT is occupying at least feet of space, on average.

15. Despite what AT8rT wituess Peters says, ATES's copper cables are uot light, aud

in many cases, they are uot small. Iu the larger sizes and bundles, ATILT's cables are among the

largest, aud heaviest, horizoutally run cables ou DEP's distributiou poles. CATV and CLEC cables

are significantly smaller, on average, than ATEST's lines. In addition, cable saga for ATEcT's

cables cau be siguificant. DEP data indicates that the average midspan sag for ATg..T attachments

is This cable sag ruust be added to the NESC-required minimuin clearance above ground

to determine AT8cT's uuuimmu point of attachment on the pole. Cable sag determines the point

of attachment ou a pole. As sag increases, so does the required height of attacluuent on the pole

and therefore, the space utilized by the attachment.

16. Attached to my declaratiou as Exhibit A-1 are photographs taken of ATILT

attacluuents to DEP poles in Rockingham, North Carolina. The first photo, titled Photo

9F8A8686-2, was taken along a fairly receutly-relocated pole line located along U.S. 220 near
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Northside Drive. The CATV is the highest conummicatious attachment, and there is a single

AT&T attacluuent below the CATV attachment. This photo illustrates the increased sag m

AT&I's cable as compared to the CATV cable. The second two photos, titled Photo 9F8A8694-

2 aud Photo 9F8A8705-2. were taken near the intersection ofSouth Hancock Street (U S. Highway

1) and Valley Hill Drive. They show a CATV attachment in the highest position with two large

AT&T cables with excess sag located below the CATV cable. These exemplar photos illustrate

that AT&T's cables/bimdles are larger in diameter aud have greater sag than CATV (aud CLEC)

attachnents.

17. Iu addition to the space actually occupied by AT&T's attachments, the

couunuuications worker safety zone (also known as the "safety space"), typically comprised of40

iuches (3.33 feet) of space between the top of the couunuuicatiou space aud the bottom of the

power supply space, iuust be attributed to AT&T's attachments ou DEP's poles. The only reason

the safety space existed on DEP's poles in the first place is because of the presence of AT&T on

those poles. tu the "but for" world iu which AT&T did not enter iuto the Joint Use Agreement,

there would have been no need for the safety space on DEP's poles, because there would have

beeu no couuuuuications attachments, and thus no need to protect communications workers &om

electric lines. This space would not have been built into DEP's pole network. in its overlapping

service area with AT&T but for the joint use agreements. AT&T was almost always the first

couunuuications attachment on DEP's poles iu the parties'verlappiug service teuitories. AT&T

was thus the initial cost-causer of the safety space.

18. DEP does uotneed aud does notuse safety space on its own poles. The safety space

on DEP poles serves no purpose in the provision of electric service—it exists only to benefit

attachiug entities within the commtuucatious space. Though streetlights are occasionally mounted
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within the safety space on DEP's poles, the safety space is not necessary for the proper iustallatiou

ofa streetlight. Streetlights cau be, aud ofteu are, safely mounted within the electric supply space

on DEP's poles. Iu other words, if there is uot safety space on a distribution pole, DEP cau still

safely install a streetlight on that pole within the electric supply space. The safety space is uot

necessary for proper installatiou of a streetlight. Further, transformers are not mounted iu the

safety space. The preseuce of a transfouuer may change the location of the safety space, aud even

reduce the safety space from 40" to 30" in certain circumstance, but tbe transformer is never withm

the safety space. Fiually, the preseuce of vertical shielded couductors cannot be considered the

utilization of space unless comuuuucatious risers runniug Irom the ground up the pole to the

commuuications space (or even to pole top small cell attactuneuts) are also considered to constitute

the use of space on the pole. In any event, the number of distribution poles with vertical shielded

electric couductors rruuung through the safety space is limited.

19. Third, AT&T enjoys the lowest position on DEP's poles. Uuder the 1977 JUA,

AT&T was allocated the of space at "the poiut of attachment ou the pole required

to provide at all times the Code minimtuu clearance above ground." 1977 JUA at Article I.A.2.

On average, AT&T's highest attacluuent on DEP poles is at measured at the

pole. Occupying the lowest position in the communications space provides numerous operational

advantages to AT&T. For example, occupying the lowest positiou on the pole gives AT&T ease

ofaccess to its attachments, as there is no need to work through the lines ofother attaching entities.

Further, occupyiug the lowest positiou gives AT&T the ability to sag cable more than CATVs and

CLECs because there is never auother wireliue attacluuent beneath them. It also gives AT&T the

ability to transfer its facilities to new poles for maintenance projects and operational upgrades

faster and more easily thau higher-mounted communications attachments. Nevertheless, AT& T
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argues iu its Complaiut that being the lowest on the pole is not a favorable positiou. However, uutil

this dispute, not ouce iu my nearly 17 years as the manager of the joint use department for Progress

Energy and Dttke Euergy has AT&T ever asked to renegotiate the Joint Use Agreemeut in order

for AT&T to assume a higher position on the pole, or to avoid what it now couteuds to be an

"unfavorable" locatiou.

20. Fomih, AT&T eujoys a material benefit vis-a-vis its competitors with respect to the

DEP petmittiug process. Unlike DEP's CATV and CLEC licensees, AT&T is uot required to

submit a permit when making a new attachment. CATV and CLEC licensees must subroit an

application to attach to DEP's poles, pay the costs associated with that application incurred by

DEP, iucludiug inspection costs, and wait for their application to be processed in accordauce with

FCC timelines prior to attaclung. AT&T, on the other hand, can attach without submitting a permit

to DEP, without paying the costs associated with such an applicatiou, aud without waitiug any

period of time for DEP to perform each of the steps in the petmittiug process (iucludiug review of

the application, stuvey, make-ready engineeriug) and to approve, couditionally approve subject to

make-ready requiretnents, or deuy AT&T's application.

21. Fmther, while DEP performs the same post-construction inspections with respect

to AT&T's attachments as it performs for CATV and CLEC permit applicatious, AT&T (uulike

CATVs and CLECs) is uot charged for that work The current permitting, engiueeriug aud

inspection costs for CATV and CLEC licensees iu DEP's service area are set forth in Exhibit A-2

attached hemto. As shown on Exhibit A-2, some of these costs are on a "per permit" rather than a

"per attaclaneut" basis. Based ou 2015-2020 data, the average uumber ofpoles per penuit was 12.

Also, some of the charges do not apply to every attaclunent, like the strucntral analysis fee and the

second/subsequeut post-iuspectiou fee. On average, those fees apply to approximately 10/o of the

10
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poles. The fees for secoud/subsequent post-inspection are the ouly fees that are hourly, as opposed

to unit based. Our coutractors, on average, can perform four secoud/subsequent post-inspections

per hour.

22. Fifth, ATSrT enjoys a perpetual license under the Joiut Use Agreement to remain

attached to DEP's poles eveu after default or voluntary termination of the Joint Use Agreement.

Article XVII.B. of the Joint Use Agreement provides:

Any such termiuatiou of the right to iuake additional Attachmeuts shall not,
however, abrogate or terminate the right of either party to maintain the existing
Attactuueuts ou the poles of the other aud all such existiug Attachments shall
contiuue pursuant to and in accordance with the terms of this Agreemeut.

In addition, Article XIV.A. provides:

If either party defaults in any of its obligations uuder this Agreement aud such
default coutiuues for thirty (30) days after receipt of written uotice I'iom the other
party all rights of the party iu default hereunder shall be suspeuded, includiug its
right to occupy additional Jointly Used poles, and if such default contiuues for a
period of thirty (30) days after such suspension, the other party may refuse to grant
further Joint Use.

This is coutractual right that DEP's CATV and CLEC licensees do uot have. When DEP

terminates a pole liceuse agreemeut with a CATV or CLEC, DEP 's pole liceuse agreements require

such eutities to remove their attachments Iiom DEP's poles within 60-180 days (depending upon

the agreemeut). Iu contrast, under the Joiut Use Agreemeut, even a&er termination, AT/kT's

existing attacluuents can reruaiu attached to DEP's poles uuder the same terms and couditious as

set forth iu the Joint Use Agreement in perpetuity.

23. A sixth benefit AT&T enjoys under the Joiut Use Agreement is payiug for make-

ready based on scheduled (a/k/a "tabulated") costs as opposed to work order costs. The scheduled

costs set foith iu Exhibit B to the Joint Use Agreement are siguificantly less than actual work order

costs. Article VII of the Joiut Use Agreement addresses how and when the Exhibit B scheduled
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costs come into play. There are two provisions iu particular that illustrate the advantages of

scheduled costs as compared to the actual work order costs paid by CATV aud CLEC liceusees

under similar circtunstances. First, Article VII.F.4. provides as follows:

If the existiug pole is adequate to support the existiug Attachments of both parties
and the Liceusee requires additional height, the Liceusee shall pay the Owner the
cost as shown in Table I of Exhibit B and computed based on the size of the pole
installed.

Second, Article VII.F.6.b. (addressing cost responsibility when an existing pole is inadequate to

support existiug Altaclunents) provides as follows:

If the problem exists because the Licensee's facilities are not installed to meet the
Code requirements, the pole shall be replaced aud the Licensee shall pay the Owner
the full cost as shown in Table I ofExhibit B aud computed based on the size of the
pole installed.

24. Thus, ifAT&T ueeds DEP to replace an existing 40-foot pole with a 45-foot pole—

either because it needs more space for additional facilities or because it has caused a violatiou-

then AT&T's cost responsibility is limited to the amouut set forth in Table I of Exlubit B. The

current value in Table I of Exhibit B for any pole 50 foot or less is See Exlubit 5 to

DEP's Answer. Iu contrast, if the same need arises for one of DEP's CATV or CLEC licensees,

the CATV or CLEC licensee would be required to pay actual work order cost. In 2019, the average

cost of a pole replacemeut for DEP was This means that, on average AT&T gets a

discouut as compared to CATV and CLEC licensees for the same work.

25. Iu addition to the cost savings described above, DEP also replaces mauy AT&T-

owned poles ou AT&T's behalf. This is referred to as "set and sell." AT&T reimburses DEP for

this work per Table IV of Exhibit B. The current value iu Table IV of Exhibit B for any pole 50

foot or less is The actual cost of this work tvould be more iu line with DEP's average

replacement cost for 2019 of for a cost saviugs to AT&T of per pole. The

12
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umnber ofpoles DEP replaces for ATkT varies from year to year, but between 2009-2017, DEP

replaced defective AT&T poles discovered through inspection programs. This represents a

cost savings to AT&T of approximately Q nullion aud represeuts an actual cost to DEP in a

conespoudiug amouut.

26. DEP would never have uegotiated the Joiut Use Agreement to include all of the

aforementioned teuns and conditions if the most DEP could recover fiom AT&T iu rehuu was the

oue-foot CATV or telecom rate (old or new). Further, DEP would never have agreed to give

ATkT the right to reiuain attached to DEP's poles even iu the event of a terminatiou.

~oi t Htt

27. Since I begau working at Progress Energy, AT&T never complained to DEP that

the cost-shariug arrangemeut in the joint use agreement was unfair, unreasonable, unjust,

inaccurate, outdated, or otherwise iu ueed of revisiou uutil May 22, 2019. Further, we have

reviewed correspoudence files aud fouud no iudication of any sort of objection or complaint by

AT&T. Iu each year placed at issue in AT&T's complaint through 2018 (and for many years

prior), AT&T actually certified the correctness of both the munber of poles iuvoiced and the

applicable rates. The way this process worked is as follows: (I) DEP scut the annual updated rates

(per Handy Whitman adjustmeut, as set forth in Article XIII.C. of the Joint Use Agreement) to

AT&T for review; (2) ATkT reviewed the updated rates and thea prepared what it calls a "Fonu

6407," which certified the accuracy of the calculations aud the correct number ofpoles owned by

each party for billiug purposes; (3) AT&T executed the Form 6407 and rehuued it to DEP for

executiou (these fonna for 2016-2018 are attached hereto as Exhibit A-3); (4) afier receiv4ng the

Fonu 6407 fiom AT&T, DEP sent the

invoice

for atmual rentals. This exchange of iufonuatiou

served as the basis for annual billing for many years uutil 2019.

13
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28. AT&T first chauenged the cost sharing inethodology in the existing joint use

agreemeut on May 22, 2019. On that date, I received a request Irom Diauue Miller of AT&T to

renegotiate the joint use rates in the Joint Use Agreement. A copy of that letter was attached to

AT&T's complaiut.

29. On July 26, 2019, represeutatives from AT&T aud Duke Euergy met in Raleigh,

North Caroliua. I attended the meeting on behalf of Duke Energy, aloug with David Hatcher,

Mauaging Director. Dianne Miller was accompanied by Mark Peters andDau Rhinehait ofAT&T.

Although no resolutiou was reached in the July meeting, the parties agreed to meet agaiu on

October 24, 2019. Duriug the October meeting, the parties were uuable to agree to any new joint

use rates uuder the Joiut Use Agreemeut.

30. Iu its complaint, AT&T makes a uiunber of statements regardiug the parties'uly

and October 2019 meetiugs that are inaccurate based upon my recollectiou of those meetings.

First, AT&T argues:

With respect to make-ready, the executives said AT& T may be advautaged if it
pays for make-ready performed by a Duke company based on a cost schedule
containing pre-set cost estimates (i.e., standardized costs) instead ofbased on a per-
project cost estimate (i.e., costs specific to a project). But DaLe Energy Progress
deteunines the pre-set cost estimates and updates them regularly, including earlier
this year. There should be no cost difference between the two approaches and Duke
Energy Progress never documeuted the existence ofany diIFerence.

Complaint at $ 17. Duriug the July 2019 and October 2019 meetings, DEP explained the dramatic

financial beneGit that AT&T enjoys by paying tabulated, as opposed to actual, costs (as explained

in Paragraphs 23-24 above).

31. AT&T also alleges that scheduled costs should uot differ Irom actual costs because

DEP 'inilaterally sets" the scheduled costs and "updated them regularly." While it is true that

there are annual updates to Exhibits B, C aud D to the joint use agreement to address chauges in

14
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tabulated costs (which benefit AT&T through drastically lower-than-actttal and predictable pricing

for modifications), as explained iu Article VIIK. I:

Exhibit B revisious are based on the percentage chauge as shown in Haudy
Whitman Index and computed by comparing the present year July figtue for FERC
accouut 364 to the previous year July figure for FERC accouut 364. This
percentage chauge will be applied to the costs as shown in the theu current Exlubit
B.

32. Additionally, with respect to the issue of make-ready costs raised at theparties'eetings,

AT&T argues that "A&T also reduces the aiuouut ofmake-ready work it requires Duke

Energy Progress to perfoun by AT&T completing ruuch of its owu make-ready and engiueeriug

work itself...." AT&T Complaint at $ 17. It is unclear to me what AT&T means by this statement.

However, I cau state unequivocally that ifelectric supply space make-ready or pole replacements

withiu energized liues are required to accommodate AT&T's modification or expansiou of

facilities, DEP perfouns that work. Aud, unlike DEP's CATV and CLEC licensees, AT&T does

uot reimburse DEP when DEP transfers or rearranges its electric supply facilities to accomiuodate

AT&T.

33. Second, AT&T states that duriug the parties'eetings, Dttke Energy

represeutatives argued that one of the benefits of the Joiut Use Agreement is that DEP replaces

AT&T poles following an emergency. AT&T argues that "Because AT&T pays Duke Energy

Progress for the cost of these pole replacements, there is no financial beuefit to AT&T and uo cost

to Duke Euergy Progress." Complaint at $ 20. But as DEP explained duriug the July 26, 2019

and October 24, 2019 meetings, the benefit to AT&T is that AT&T is able to get this work

completed in a timely maimer without the cost of canying crews, equipment, inventory,

dispatchers, eugineers and all of the other things necessary to replaciug a pole iu the middle of the

uight ou a moment's notice. Further, as set forth in paragraphs 23-24 above, AT&T pays scheduled

15
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costs for this work rather than actual work order costs which results is massive costs savings to

AT&T.

Ayers e Number of Attachin Entities

34. Another piece of iufounatiou that we shared with AT&T during oue of the meetings

was that the average uiunber ofattaching entities on DEP poles to which AT&T is attached'his
average is based on siuvey data collected by VentttreSiun, our contractor, during a 2017

survey of all DEP poles. The data was provided to us iu a way that allows us to sort ouly those

poles to which AT&T is attached. For this reason, the average reflects only those poles to

which AT&T is also attached. The average includes DEP as au attachiug entity. Iu other

words, there are on average

AT&T is attached.

other than DEP attached to those DEP poles to which

Pole Re lacement and Pole Construction Costs

35. Iu couuectiou with their investigation aud analysis, I gathered and provided a

uiunber ofpieces of data to the Kenrich Group upou their request. Oue of the pieces of data was

the avemge wood pole replacement cost for the year ending 2019. That figure is per pole

(as referenced above in paragraph 24). I obtaiued this iufouuatiou in the normal course ofbusiness

&om our plant accounting department. This replacemeut cost figure would be akin to the current

cost of a make-ready pole replacement. Ibis average is based ou 3,5B6 wood pole replacemeuts

in 2019.

36. Another data set that I proidded to Kemich Group, per their request, related to the

cost of coustructing new pole lines (as opposed to pole replacements) within DEP's service area.

The specific data points that I provided are listed in the table below:

16
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30C6 35C5 40C5 45C4 50C3

Single Phase Tangent

Three/Two Phase Tangent

Secondary

The numbers in the top mw identify pole height and class. So, for example, "30C6" means a 30-

foot Class 6 pole. The column on the far IeA indicates the most common construction types within

the distribution system. Based on data obtained from our GIS department, DEP's distribution

system is approximatelyIo single phase,~lottuae/two phase and~'Yo secondary. I

asked our engineering firm to provide Work order cost estimates for each of these construction

types on the above-listed types ofpoles, and the information provided is set forth above. The work

order system used to generate these costs is the same work order system DEP uses for all other

purposes. Tangent construction is generally the simplest form of construction and thus yields the

lowest costs. By way ofexample, a three phase deeded double circuit pole with switch gear and

a primary riser would be more than double the three phase tangent cost set forth above.

Pursuant to 28 U.S.C. $ 1746, i declare under penalty ofperjury that the facts set forth in

this declaration are true and cortect to the best of my knowledge, informadon, and belief.

Executed on the~ day ofNovember, 2020.

Gilbert Scott Freebum

l7
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BEFORE THE
FEDERAL COMM UN I CATIONS C0MMI S SION

WASHINGTON, D.C. 20554

BELLSOUTH
TELECOMMUNICATIONS, LLC d/b/a
AT&T North Carolina and d/b/a AT&T
South Carolina,

Complainant,
Proceeding No.: 20-293
Bureau ID No.: EB-20-MD-004

DUKE ENERGY PROGRESS, LLC,

Defendant.

DECLARATION OF DAVID J. BATCHER

I. My name is David.l. Hatcher. I currently serve as the Managing Director, Smart

City Solutions, for Duke Energy Corporation (the parent corporation of Duke Energy Progress,

LLC (-DEP-)). My current responsibilities as Managing Director, Smart City Solutions include

director-level oversight of pretty much all third-party utilization of Duke Energy infiastructure.

lliis includes things like traditional joint use and pole attachments, as well as streetlight small cell

collocation, tower leasing, and other smart service attachments. I also currently oversee Duke

Energy's lighting program, which not only provides street and outdoor area lighting to customers

within Duke Energy's footprint. but also works with wireless carriers and infrastructure providers

on innovative solutions for streetlight collocation. The managers of joint use (Scott Freeburn),

lighting and tower leasing for Duke Energy all report to me in my current role. I have been in my

current role for approximately three years.

2, I received a B.S. in Industrial Management with a minor in Electric Engineering

from Purdue University in l988. After graduating fiom Purdue, I worked for Owens-Illinois in

DEP000282
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plastics manufacturing as a production supervisor. In 1992, I received a Master of Business

Administration degree I'rom the University of North Carolina at Chapel Hill. Between 1992 and

when I joined Carolina Power & Light (predecessor in interest to DEP) in 1998, I worked in

electronics manufacturing for Emco Electronics as Production Manager and then as Operations

Manager.

3. I have been employed by Duke Energy and/or its predecessors since 1998 through

the present and have held various strategy, finance, and operations roles during my career at Duke

Energy.

4. DEP is party to an October 20, 2000 joint use agreement between Carolina Power

& Light Company (now DEP) and BellSouth Telecommunications. Inc. (now AT&T) (the -Joint

Use Agreement""). The .Ioint Use Agreement replaced a previous agreement between the same

parties: the September 29, 1977 Agreement Covering Joint Use of'Poles Between Carolina Power

& Light Company and Southern Bell Telephone and Telegraph Company (the "1977 JUA").

5. DEP's predecessor in interest entered into the 1977 JUA, and DEP entered into the

Joint Use Agreement, in order to partner with AT&T to share in the costs ol'the joint use network

so that each party could provide ubiquitous electric and telephone service, respectively, across

their overlapping service territories at lower cost to their respective customers. By partnering in

this way, the parties avoided construction of redundant pole networks that would have been more

expensive than a shared network. and that would have burdened the right of way with unsightly

duplicative pole lines.

6. The key aspect of these agreements was that each party would share equitably in

the cost of building and maintaining the jointly used network, either through pole ownership or

through payment ol'an anmial rate (currently calculated pursuant to Articie Xlll.C. of the Joint
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Use Agreement). The 1977 JUA stated "it is mutually agreed that rcent of the annual cost of

joint use poles should be borne by the Electric Company and ~ percent should be borne by the

Telephone Company.'he 1977 JUA did not include any kind of "per pole" rate; rather. it merely

outlined the manner in which each party's share of the "annual cost of joint use poles" was to be

calculated.

7. The Joint Use Agreement brought simplicity to this concept and lowered AT&T's

joint use pole network cost responsibility I'rom g% top% "because of changed conditions and

experience gained.'nder the -rate" methodology set forth in Article XIII.C, of the Joint Use

Agreement, if AT&T owned approximately g% of'he jointly used poles and DEP owned

approximatelyg% of the jointly used poles, then neither party would make a net annual payment

to the other. The Joint Use Agreement was, and remains, a crucial component of DEP's business

plan to provide affordable electric service to its customers because DEP would not have built the

distribution pole network the way that it built it in the absence of our partnership with A f&'f,

8. Both the 1977 JUA and the .Ioint Use Agreement explicitly identify a 40-foot pole

as the 'standard joint use pole". It is because of the these agreements that DEP and its

predecessors began building a network of primarily 40-foot, Class 5 poles in its overlapping

service area with AT&T, and it is because ol'these agreements that DEP has always installed (and

continues to install) poles taller and stronger than would have been necessary to meet DEP's

service needs alone. DEP would not have installed taller and stronger poles than necessary to meet

its own service obligations but for the joint usc agreements (and their infrastructure cost sharing

provisions), because DEP could not have justified the additional investment without those

agreements (and their cost sharing provisions). In other words, in the absence of'the partnership

with AT&T, DEP would not have 'speculatively" built a network of poles taller and stronger than

DEP000284
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necessary to meet its core business purposes because there would have been no guarantee that any

entities would come along to share in the cost of the excess capacity. and such a gamble would

have thus been unacceptable to DEP I'rom a business perspective (not to mention prudency

questions related to our state regulators—the Notch Carolina Utilities Commission ("NCUC') and

the South Carolina Public Service Conuriission ("SCPSC")). The reason the investment in taller

and stronger infrastructure makes sense (and the reason it is justifiable from a NCUC/SCPSC

prudcncy perspective) is because of the cost sharing obligations in the Joint Use Agreement.

9. One of the reasons that DEP (and its predecessors in interest) initially set 40 foot

poles in order to accommodate AT&T is that, in addition to the actual space occupied by AT&T

attachments (the 1977 JUA allocated AT&T eet of space per pole for its exclusive use), the

poles had to include a 40 inch (3.33 foot) communication worker safety zone (sometimes also

called the "safety space'). The sole purpose of the safety space is to provide a buffer between

DEP's energized facilities in the power supply space and communications employees/contractors

constructing attachments in the communications space. But for AT&T's attachments on the pole,

which were almost always the first communications attachments on the poles (and remain the only

communications attachments on many joint use poles), the safety space would not have been

necessary and would not have existed on DEP s poles. The safety space on DEP poles serves no

purpose whatsoever in the provision of electric service. DEP has always needed to set a pole 5-10

feet taller than necessary for electric service in order to accommodate AT&T's facilities and the

safety space.

10. Prior to May 22, 2019, I am not aware ol AT&T ever complaining to DEP or its

predecessors that the cost-sharing arrangement in the Joint Use Agreement was unfair,

unreasonable, unjust, inaccurate, outdated, or otherwise in need of revision. However, Scott
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Preeburn. Duke Energy's Joint Use Manager, received a letter dated May 22, 2019 from Dianne

Miller of AT&T requesting to renegotiate the .Ioint Use Agreement s annual recuning rates. The

parties subsequently engaged in two meetings in response to AT&T's request: a July 26, 2019

meeting and an October 24, 2019 meeting. I was present and paixicipated in both of those

meetings.

I l. In both the July 26 and October 24, 2019 face-to-face meetings between

representatives ol'he parties, DEP explained its perspective relating to the advantages AT&T

enjoys under the Joint Use Agreement as compared to CATV and CLEC licensees, including but

not limited to the following:

~ the amount of space AT&T actually occupies on DEP's poles feet), as compared to
the one-foot of space allocated to DEP's CATV and CLEC licensees;

~ the make-ready costs AT&T avoided through DEP's construction of a built-to-suit network
of poles with sufficient capacity to accommodate AT&T's attachments, as compared
DEP's CATV and CLEC licensees who take the pole as they find it;

~ the tabulated costs thai AT&T pays under the Joint Use Agreement (Exhibit B), as
compared to the actual work order costs paid by DEP's CATV and CLEC licensees;

~ the fact that AT&1's not required to go through DEP's permitting process (with its
attendant costs) prior to attaching to DEP poles, unlike CATVs and CLECs: and

~ the perpetual license enjoyed by Al &T even in the event of a termination For convenience
(per Article XVlf.B. of the Joint Use Agreement) or Del'ault (per Article XIV.A.), as
compared with the removal-upon-termination provisions in DEP's CATV and CLEC
license agreements.

12. The advantages set forth above are not advantages enjoyed by DEP's CATV and

CLEC licensees. DEP explained these benefits of the Joint Use Agreement in the parties'eetiitgs

in terms ol'ubstance, if not by specific section number, and explained how those provisions

compared to the analogous provisions ol'ole license agreements DEP enters into with CATVs

and Cl ECs.
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13. Though DEP had not. at the time of the parties'uly 26, 2019 and October 24, 2019

meetings, performed any sort of precise economic quantification ol'those competitive advantages,

DEP made clear to AT&T that it would do so if the parties were unablc to reach an amicable

resolution. When DEP explained the types of "net benefits'* it would quantify if required to do so,

AT&T merely dismissed them with talking points about the "reciprocal'ature of those benefits.

DEP never disputed that those benefits were, indeed, reciprocal: rather, DEP explained that those

"reciprocal" benefits disproportionately inure to the benefit of AT&T under the particular

relationship at issue here because DEP owns a dispropoitionally large percentage of the poles in

the joint use network.

14. In an affidavit submitted with AT&T's Complaint. Mark Peters, AT&T's Area

Manager-Regulatory Relations, attempts to dismiss the above-stated benefits of the Joint Use

Agreement identified by DEP in the paries'uly 26, 2019 and October 24, 2019 meetings. First,

Mr. Peters states that the Joint Use Agreement does not state that any paixicular ainount ot'space

is reserved for AT&T, and that AT&'f installs light-weight copper and fiber optic cable that is of

comparable size to the facilities of AT&T's competitors, which the FCC presumes to occupy one

foot. Peters A1T. at tt 24. However, the 1977 .IUA allocated feet of space on DEP poles to

the 'exclusive use" ofAT&T. Further, the field data rebuts Mr. Peter's allegation that AT&T only

occupies one foot of space. That field data indicates that AT&T in fact occupies, on average, at

least feet of space on DEP s poles (excluding any portion of the safety space). We shared

this I'act with AT&T at one or both ol'he meetings. Neither Mr. I'etcrs nor anyone else at AT&T

ever provided any data indicating otherwise.

15. Further, Mr. Peters argues that AT&T s avoidance of make-ready costs resulting

fi'om the 40-foot poles contemplated by the Joint Use Agreement is not a material advantage vis-
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a-vis AT&T's competitors because, "By definition, when AT&T and its competitors attach to the

same Duke Energy Progress pole, the pole is tall enough to accommodate multiple

communications attachments...." Peters Aff. at $ l2. This argument is off-base for several

reasons. First, even if AT&T s competitors were occasional incidental beneficiaries of the.loint

Usc Agreement, it takes nothing away from the fact that the taller poles were built for, and because

of, AT&T. They were not built for, or because of. AT&T's competitors. AT&T almost never had

to perl'orm make-ready when deploying its attachments on DEP's poles because the poles were

built to suit AT&T in the first place. By way of contrast, subsequent third paity attachers (whom

AT&T repeatedly describes as its competitors, even though this was only the case much later in

time) took the pole as they found it. II'there happened to be sul'ficient capacity for the new attacher

to attach. it could proceed. However, where there was insufficient clearance or loading capacity,

the new attacher was required to pay for make-ready and/or pole changeouts in order to

accommodate their attachments. These significant make-ready costs were wholly avoided by

AT&T as a result of'the joint use partnership. If, in an alternate universe, a CATV or CLEC with

a pole license agreement had been the first communications company to make attachments to

DEP's poles, the CATV or CLEC attacher would have been required to pay I'or change-outs of

virtually every pole. A network ol'poles built solely to meet DEP's electric service needs would

not have had sufficient space for a communications attachment and the communication worker

safety zone that is required when electric and communication facilities share the same pole.

16. In addition, Mr. Peters'ffidavit neglects the most significant benefit of the Joint

Use Agreement—that AT &T may remain attached to DEP's poles following termination of the

Joint Use Agreemcnt (for convenience or def'ault), and in such instance each party s existing

attachments on the other party's poles are subject to the same rates, terms, and conditions contained
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in the terminated agreement. Rather than addressing this issue head-on. Mr. Peters instead argues

that AT&T is disadvantaged by a lack of statutory access to DEP's poles and that "the Carolinas

JUA gives Duke Energy Progress the right to exclude poles lrom joint use and the right to

terminate AT&T's ability to attach to new pole lines at any time and for any reason." Peters Aff.

at tj 25. The fact that AT&T lacks a statutory mandatory access right to access DEP poles not

currently in joint use is irrelevant to the fact that AT&T, unlike its competitors, has the right to

maintain its existing attachments on DEP's poles in perpetuity under the Joint Use Agreement.

None ol'EP's CATV or CLEC licensees have such a contractual right in their pole license

agreements.

17. I-urther, DEP made clear at the July 26, 2019 and October 24, 2019 meetings that

DEP was more than willing to grant AT&T access on a going-forward basis (fe. to DEP poles not

already in joint use) on the exact same terms and conditions as DEP's CA1 V and CLEC licensees.

In the July 26, 2019 meeting. DEP proposed that AT&T enter into a new pole license agreement

(at the Commission's new telecom rate) that would cover poles that are not already in joint use.

AT&T indicated that it had no interest in this proposal.

18. During the.luly 26, 2019 and October 2019 meetings, we also discussed the proper

allocation of the cost of the safety space. We explained to the AT&T representatives that this is

space that DEP does not need and does not use on its own poles. We acknowledged that. on AT&T

poles, AT&T likewise would not need the saf'ety space without DEP's electric facilities. We thus

discussed the possibility ol'AT&T bearing the cost of the safety space on DEP's joint use poles,

and DEP bearing the cost of the safety space on AT&T's joint use poles. AT&T s response to this

issue was obtuse, to say the least. Rather than engaging in a conversation about whether and why

it made sense for DEP to absorb the cost of safety space on its own poles (when it does not need
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and does not use this space), AT& T took the position that none of that mauered because, from its

perspective, the FCC had already said that the safety space was excluded from the CATV and

CLEC rate formula. We further explained that the FCC authority upon which Al &T was relying

seemed to presume that the cost of safety space was already covered under existing joint use

agreements and that it made no sense to rely on those authorities when AT&1'as seeking to

unravel the very premise upon which those authorities were based. We also explained that. though

it would cetcainly make more sense for all communications attachers to share the cost of the safety

space equally. the fact that the FCC has excused CATV and CLEC attachers t'rom sharing in this

burden meant that the cost necessarily fell on either AT&1 or DEP; and given that DEP doesn'

need the saf'ety space on its own poles, it only made sense for AT&T to pay for it. Though AT&T

said they would -'look into it," they never re-engaged on this important issue. To the contrary, all

of the "models" proposed by AT&T involved DEP bearing the entire cost of the safety space both

on DEP-owned poles and AT&T-owned poles. From a ratemaking. logical and t'airness

perspective, this was a nonstarter.

l9. AT&T has also submitted with its Complaint an affidavit by Dianne Miller,

Director—Construction & Engineering for AT&T, containing an inaccurate characterization of the

parties'xecutive level meetings. In her affidavit, Dianne Miller states that during thepaities'ctober

24. 2020 meeting, '...executives for the Duke companies informed us that they would not

enteixain a reduction of rental rates for AT&T's existing pole attachments, would not consider

retunding any of'AT&T's past overpayments, and considered the paAies too far apait to make an

offer." Miller Aff. at f 15. As set forth above, we made clear that we were willing to enter into a

new agreement to cover new poles on terms and conditions identical to our CATV and CLEC

licensees. l."urther, we were obviously willing to discuss a new cost-sharing methodology even for
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existing joint use poles—that was the whole point of the conversation about the proper allocation

of the cost of the communication worker safety zone. In fact, during those meetings, Duke

explored with AT&T concepts similar to those embodied in the September 10. 2020 settlement

offer we ultimately transmitted to AT&T. However. AT&T argued in the 2019 meetings that it

was entitled to DEP's current one-loot ielecom rate with, at the most. ~ feet of allocated space.

AT&T made clear that it did not intend to compromise on that position. DEP indicated that, in

that case, the parties were likely too far apart on methodology for further productive negotiations

at the time, and AT&T agreed. AT&T also discussed interest in retroactive rel'unds, even though

it had not raised any sort of dispute about the agreement until May 22. 2019. DEP made clear that

retroactive refunds were a non-starter.

20. In any event, and perhaps more importantly. DEP has, in fact, provided AT&T with

a settlement offer that DEP believes On September I 0, 2020. DEP transmitted by letter

an adjusted cost sharing proposal to AT&T (which would apply to both DEP and Duke Energy

Florida, LLC) thai utilizes the FCC's old telecom rate formula and, il'accepted, would result in

over the life of the proposed deal. As ol'the date of my executionol'his
declaration, AT&T has not responded to the proposal. In fact, to my knov ledge, AT&T has

not even indicated one way or another that they intend to respond.

21. AT&T's efforts to undermine the partnership between the parties is detrimental to

broadband deployment. 11te partnership with AT&T was successful in allowing AT&T to deploy

ubiquitous telephone and other services to their respective customers throughout DEP's service

area. When AT&T adds fiber to existing joint use poles, it doesn't have to go through the

permitting process. and it pays no additional 'rental" I'or the additional burden on the pole.

Nevertheless, AT&T seeks to characterize the Joint Use Agreement as a vestige of the past, rather

10
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than recognizing that the same infrastructure and cost sharing arrangements embodied in the Joint

Use Agreement can and should be harnessed to provide broadband and other network solutions to

rural and urban America. By way of example only, if DEP had agreements in place that could

economically justify building additional space into the top of its distribution poles (kind of like

when DEP built additional capacity beneath its electric facilities for AT&T) when those poles are

built or replaced, wireless providers could rapidly deploy small cells and other advanced

communications capabilities in the same way that AT&T deployed, and continues to deploy, its

wireline facilities—without make-ready and without wait. But instead, in seeking to undermine

the Joint Use Agreement, AT&T is undermining the potential for the joint use network to do what

so far has proved an elusive task: to actually deploy wirel inc broadband to places that don't already

have it. If AT&T were serious about being a contributor to the FCC's broadband deployment

goals, it would be running towards the Joint Use Agreement—not running away from it.

Pursuant to 28 U.S.C. II 1746, I declare under penalty of perjury that the facts set forth in

this declaration are true and correct to the best of my knowledge, information, and belief.

Executed on the ~~ day ofNovember, 2020.
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